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THE ROLE OF THE PERSONAL REPRESENTATIVE IN LITIGATION 

I. INTRODUCTION 

What happens if a Plaintiff dies before they commence their lawsuit?  What happens if the party 

you want to name as the Defendant dies before your pleadings are filed?  What happens if a 

party dies after pleadings have been filed but before completion of the suit?  What happens if 

the party named as the Defendant in the pleadings dies? 

This paper aims to provide practical advice to the civil litigator to assist in dealing with a 

situation when a party (the Plaintiff/Applicant or the Defendant/Respondent) dies before or after 

the commencement of litigation. The goal of this paper is to provide counsel with a practical 

understanding of the processes involved as well as an overview of the role the personal 

representative in litigation, from how to get a personal representative (“PR”) appointed, to 

whether a PR needs their own legal counsel. 

You will see that a PR exercises the rights and powers of a deceased individual in relation to the 

individual’s estate, including any litigation brought or defended by the estate.  Until there has 

been a formally appointed PR, there is no status for the estate to commence or continue 

litigation.  The non-estate party may commence or continue the litigation, but will need to take 

steps to amend their pleadings to properly name the deceased’s estate. 

II. THE STARTING POINT  

Litigation involving deceased persons seems to invite procedural difficulties. Therefore, it is 

strongly recommended that counsel commencing an action against an estate, or on behalf of an 

estate, make every effort to ensure that their pleadings accurately describe the parties, and 

particularly the deceased person’s estate, and that the action is commenced, if at all possible, 

after a PR has been appointed.  Generally speaking, the PR is the person appointed by the 

Court to administer the estate of a deceased person. The Alberta Queen’s Bench Surrogate 

Court Rules (the “Surrogate Rules”) define a “PR” as an executor, administrator or trustee of an 

estate, and includes a person named as an executor or trustee in a Will before a grant is 

issued.1 

                                                 

1 Surrogate Rules, Alta. Reg. 130/95 (the “Surrogate Rules”) s. 1(1).  [Note - The Surrogate Rules are enabled by 
the Court of Queen’s Bench Act, R.S.A. 2000, c. C-31 and the Dependent Adults Act, R.S.A. 2000, c. D-11.] 
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If the deceased person has a Will, then this is the document that needs to be located first and 

foremost.  If the deceased has named a PR in the Will, then the PR, provided they are willing to 

act, obtains their authority from the Will, and has immediate powers to act as the PR.  An 

application to the Court will still need to be made to sanction the appointment of the PR.  If the 

deceased dies intestate, meaning without a Will, nobody has immediate authority to act as a 

PR.  The Court must be asked to appoint a person to be the PR.  “Administration of the estate,” 

means the various matters the PR will deal with (including litigation) on the estate’s behalf.  If 

the PR named in the Will delays, will not accept the appointment, or is unable to accept the 

appointment for some reason (such as ill health), the Court must be asked to appoint a different 

person to deal with the estate. When asking a Court to appoint a PR, it is crucial to consider 

whether the party is willing to assume the responsibility, as well as whether they are suited to 

the task. 

III. CHOOSING A PERSONAL REPRESENTATIVE 

If an individual is named as the PR in a Will, that person is likely to be confirmed by the Court, 

unless there is a compelling reason not to appoint that person. For example, if the named PR is 

ill or of very advanced years, the Court may decide that another person is better suited. If there 

is no Will naming a PR, or the named PR is unable or unwilling to act, the appropriate person 

set out in Surrogate Rule 11 ought to be asked if they are willing to make an application to the 

Court to obtain a grant of administration for the deceased’s estate.2 

(a) If There is a Valid Will 

If the deceased dies with a Will, and if the PR named in the Will refuses or is unable to act, 

Surrogate Rule 11(1) provides that the following people will be given priority when seeking a 

grant of probate or grant of administration with Will annexed, unless the Court orders otherwise:  

 (a) a PR named in a will; 

 (b) a residuary beneficiary named in a will; 

 (c) a life tenant of the residue in a will; 

 (d) an heir on intestacy, excluding the Crown, if the residue is not 

completely disposed of in a will; 

                                                 

2 Surrogate Rules, s. 11 




