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INTRODUCTION 

With the rise of the Canadian dollar and the lure of warmer weather south of the border, 

increasing number of Canadians are purchasing a second home or vacation property in 

the U.S.   The “financial crisis” in U.S. real estate has increasing number of Canadians 

purchasing U.S. residential and commercial real estate as an investment play.  These two 

factors in conjunction with a fairly integrated North American financial market has 

Canadian residents owning record amounts of U.S. situs assets.  If not carefully 

structured, the ownership and disposition of U.S. property can be fraught with traps for 

the unwary.  Often times, the wills and estate practitioner will be the last professional in 

the chain of advisors to know the planning and reporting (or the lack thereof) in respect 

of U.S. situs property owned by Canadian residents.  Of course, where U.S. tax issues 

arise in the course of the administration or probate of an estate, competent U.S. counsel 

should be retained. 

EXAMPLE OF ISSUES 

This paper aims to highlight a number of tax issues and traps that may arise in respect of 

Canadians residents owning U.S. situs property but is not intended to contain an 

exhaustive explanation of all of the issues that could arise.  Also, this paper should not 

be construed as providing advice in respect of U.S. income, capital gains or transfer 

taxes and in every instance qualified professional advice on U.S. matters should be 

obtained.   

Below is a matrix that summarizes the myriad of tax issues that may arise for deceased 

Canadian residents:   
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Non-U.S. Citizen 

 

U.S. Citizen 

Non-U.S. Citizen 

 

-  Transfer tax  (including estate, 

gift and generation skipping 

transfer and inheritance taxes 

where applicable) on U.S. 

situs property 

- Canadian capital gains tax on 

deemed disposition on death 

- Treaty Prorated Unified Credit 

- Estate tax on world-wide estate 

- Qualified Domestic Trust 

- Unified Credit 

- Marital Credit 

- Spousal rollover for Canadian 

purposes. 
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- Treaty Marital Credit 

- Spousal rollover for Canadian 

purposes only 

U.S. Citizen 

 

-  Transfer tax  (including estate, 

gift and generation skipping 

transfer and inheritance taxes 

where applicable)  

-  Unified Credit 

-  Marital Credit 

- Spousal rollover for Canadian 

purposes only. 

- Spousal rollover for U.S. and    

Canadian purposes 

-  Estate tax on world-wide 

estate of last to die 

-  Unlimited inter vivos gifts 

between spouses 

 

THE PROBLEM WITH CANADIAN CAPITAL GAINS TAXES AND FOREIGN TAX CREDITS 

By way of example, consider the case of Robert who is resident in Canada and is not a 

U.S. citizen or “green card” holder.  In 2009, Robert acquired a vacation home in the U.S. 

for $1,000,000.  Robert died in 2011 with a world-wide estate valued at $10,000,000 at 

the time of his death.  There has been no appreciation in the value of the vacation home 

between when the home was acquired and the time of Robert’s death.   

The U.S. imposes an estate tax on U.S. situs property owned by non-resident aliens 

subject to a $5,000,000 exemption for 2011 which operates to eliminate the estate tax 

if the total value of the deceased’s worldwide estate is under $5,000,000. As the value 

of Robert’s estate is greater than the estate tax exemption amount, on Robert’s death, 

the U.S. estate tax applies in respect of the vacation home and Robert’s estate is liable 

to pay tax of approximately $175,000 assuming Robert’s estate will be subject to the 

highest graduated estate tax rate of 35%.  By contrast, if Robert sold the vacation 

property while he was alive and repatriated funds to Canada, he should not have be 

subject to either U.S. or Canadian capital gains tax in respect of the disposition because 

there has been no change to the value of the vacation home.  Thus, a real problem is 

created for Canadian residents owning U.S. situs assets and whose world-wide estate is 

valued above the U.S. estate tax exemption threshold. To further complicate matters, the 

U.S. estate tax exemption threshold and estate tax rate are uncertain beyond 2012.    

For Canadian tax purposes, when a taxpayer dies, the Income Tax Act (Canada) (the 

“ITA”) deems the deceased to have disposed of each of his property immediately prior to 

his death.  For Canadian residents dying owning property with an accrued capital gain, 


