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NEGOTIATING PRENUPTIAL AGREEMENTS 

by Julia A. Turnbull, Q.C. 
 

 
In my twenty-five years of legal practice nothing has instilled more fear than the spectre of 

prenuptial agreements.  I have handled all types of litigation, numerous appearances before the 

Court of Appeal and the Supreme Court of Canada but nothing has made me more apprehensive 

than a client coming in for a prenuptial agreement. 

 

Why, you might ask.  There are numerous difficulties with this type of contract.  And make no 

mistake about it, if properly executed it is a legally enforceable contract so the language must be 

clear and concise.  That language is subject to interpretation by the courts at some distant, future 

date, if ever.  It is so much more complex than an offer to purchase a residential home or a 

commercial lease document or even a matrimonial property agreement.  You are trying to draft 

an agreement between two people who are in love today, but may not be tomorrow.  An 

agreement that may never see the harsh light of day, but if it does it will be subjected to the most 

stringent assessment imaginable. The couple are no longer together and each will try to interpret 

that contract in the light that is most favorable to them.  A true adversarial position. 

 

In contrast, when one is doing a matrimonial property agreement, one knows exactly what the 

assets are, generally you know what they are worth and you have a meeting of the minds as to 

how they are to be divided.  In a prenuptial contract, you don’t know the time frame when the 

agreement will come into play, you don’t know the nature and character of the future assets and 

you don’t know the future state of the law.  There was a time when the Courts took the view that 

spousal support provisions in such an agreement would be routinely overturned.  That may still 

be the case today if a Judge decides that spousal support provisions are inadequate in light of all 

the other circumstances of the case.  The fact that the contract may be interpreted in the future is 

a major complication.  None of us can predict the future, but we do know that the pendulum 

swings back and forth, particularly in family law matters.  The perfect example of this is spousal 

support.  Twenty years ago the Supreme Court seemed to take a harsher view with respect to 

duration of spousal support and interpretation of spousal support waivers.  Today we have the 


