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SECTION 8 FACTORS, FAIRNESS AND FRUIT OF THE MARRIAGE TREE 
 
 
The Matrimonial Property Act of Alberta creates three main categories of property that the court 
may divide or distribute between spouses upon application.  This paper will focus upon those 
circumstances in which the court has the ability to deviate from the presumption of equal sharing 
with respect to s. 7(4) property and to determine how its discretion in dividing s. 7(3) “just and 
equitable” should be applied in relation to the Act as a whole and s. 8 factors in particular.  It is 
submitted that two important concepts can and should inform the exercise of this judicial 
discretion, namely, “fairness” and “fruit of the marriage tree” (product of the marriage 
partnership). 
 
A. General Property Categories: 
 
There are three main categories of property in the Matrimonial Property Act (MPA): 
  

1. Section 7(2) Exempt Property: that property exempt form sharing by virtue of it 
being:  

(i) acquired before marriage; 
(ii) a gift from third party; 
(iii) an inheritance; 
(iv) insurance proceeds; 
(v) an award or settlement for damages in tort; 
 

2. Section 7(3) “Just and Equitable” Property: that which is not exempt from sharing, 
nor subject to a 50/50 presumption, and is: 

(i) increase in value of the exempt property (or property traceable to it); 
(ii) property acquired from income from exempt property; 
(iii) property acquired after a divorce, declaration of nullity of marriage 

or a judgment of judicial separation or a declaration of 
irreconcilability under the Family Law Act (FLA) is made; 

(iv) property that is gifted from one spouse to the other (s. 7(3) MPA 
property); and 

(v) property that would  normally be 50/50, but an equal division would 
be unjust and inequitable in light of s. 8 factors (s. 7(4) MPA 
property); 

 
3. Section 7(4) 50/50 Property: that property acquired during the marriage that is not 

exempt from sharing, is not “just and equitable” property and to which the 
presumption of 50/50 should be applied (s. 7(4) MPA property). 
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B. Product vs. Non-Product of the Marriage, a.k.a., “Fruit of the Marriage Tree” 
 
If our ultimate goal is determining how s. 8 factors should be applied to matrimonial property, it 
is useful to analyse all three categories of matrimonial property, comparing their similarities and 
differences.  Understanding the basic framework of property classifications can help in applying 
a principled, rather than an ad hoc, approach to discretionary property division.  Too often the 
application of s. 8 factors appears to be little more than a reference to one or more of them to 
justify what the court “feels” is right.  While this approach is quick and easy, it does little to 
assist the parties in understanding or predicting what may or should happen.  As most property 
cases are settled, not decided by the courts, it would be a great assistance to be able to identify 
and understand a common approach that is based upon principles grounded in the statute.  These 
principles, we propose, are those of fairness and marriage product.  While the concept of fairness 
is embedded deeply in s. 8, the concept of marriage product is entrenched firmly in s. 7.  Indeed, 
the principle of marriage product, partnership product, or fruit of the marriage is the one 
principle that makes complete sense of the three major property categories and will often inform 
the application of fairness through s. 8. 
 

1. Section 7(4) 50/50 Property: In the starkest possible terms, 50/50 property is 
fundamentally a product of the marriage and exempt property is not.  Section 7(4) 
50/50 property was acquired during the marriage, not before or after. Exempt 
property is often acquired before or after the marriage, or inserted from outside, 
clearly not a product of it. An analogy may be made to the product of a traditional 
form of law partnership – the product or earnings of each partner in the practice of 
law is the property of the partnership, despite the fact that it may flow from a 
particular individual’s efforts and labour.  

 
An important question is why the framers of the MPA directed equality in 
property where it was acquired during – was a product or fruit of – the marriage.  
What makes sense of this presumption of equality?  The only plausible answer is 
that a marriage is a partnership of two equals who, though contributing in 
different ways, equally contribute (again, not unlike a traditional law partnership).  
The contribution may be in the form of companionship, domestic labour or purely 
financial.  But regardless of whether it takes the form of bringing home a pay 
cheque, or preparing meals, it is a contribution to an enterprise that is a joint one 
which bears fruits.  The fruits are there for both to share.   

 
Justice Veit, in Crosby v Crosby [2007] A.J. No. 49, in addressing the presence of 
the presumption of equality in the MPA, stated that the Act presupposes a “social 
and economic partnership”.  In Mazurenko v Mazurenko (1981) 124 D.L.R. (4th) 
406 (Alta. C.A.) Justice Stevenson quoted a law reform study in support of the 
concept that the sharing the economic gains from a marriage flows from the 
notion of a marriage itself (that is, as a form of partnership).   The Alberta Court 
of Appeal in Panara vs. Di Ascenzo  [2005] A.J. No.95 (Alta C.A.) similarly has 
referred to marriage as a partnership within the context of property division.  And 




