
Discretion:  Friend or Foe? 
 

 

 

 

Prepared for:   Legal Education Society of Alberta 
 

For Presentation In:  Lake Louise, Alberta 
     May 2 – 5, 2009 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
For Presentation by: Rhoda I. Dobler 
     Dunphy Best Blocksom LLP 
     Calgary, Alberta 
    and 
     Krysta H. Ostwald 
     Soby Boyden Lenz 
     Calgary, Alberta 



 1

 
DISCRETION: FRIEND OR FOE? 

AN UPDATE ON CASELAW CONSIDERING SECTION 4 AND/OR SECTION 9  
OF THE FEDERAL CHILD SUPPORT GUIDELINES 

 
By: Rhoda Dobler, Dunphy Best Blocksom, LLP  

and Krysta Ostwald, Soby Boyden Lenz 
 

 

This paper attempts to tackle two of the more discretionary areas of the Federal Child Support 

Guidelines, being that of Section 4, Income Exceeding $150,000.00 Per Year and Section 9, 

Shared Parenting Arrangements. For the most part, our paper is broken down into two separate 

sections, one dealing with each of these topics. However, there are a couple of cases worth 

noting where the Court has had to consider both Section 4 and Section 9.  

 

In Shaw v. Shaw1, the Husband's income in the past was $255,000.00 plus benefits plus a 

bonus.  Here they set his income at $249,525.00, and on the Table, this translated to $2,796.00 

per month in child support.  This case is often cited where counsel are arguing for the full Table 

amounts without any set off in a shared parenting arrangement.  The Court here ordered the full 

Table amount without any set off despite the shared custody arrangement.  The key evidence 

referred to in the Judgment was around the issue of child support in shared parenting.  

However, they did discuss a budget prepared by the Husband for pre-separation and post-

separation.  The Court did not follow the more conservative budget as it did not allow for 

discretionary items (i.e. tutoring and piano) which had been incurred in the past.  They took the 

position that budgets were informative but not determinative.  They also focused on there being 

a large difference between the Husband's and Wife's incomes (she earned $60,273.55 per 

year). 

 

In Archibald v. Archibald 2 this is a decision of Justice Rowbotham dealing with retroactive 

child support income over $150,000.00 per year. The Section 9(a) analysis in this case shows 

the Father’s Table amount at $16,514.00 per month and the Mother’s Table amount at 

$1,075.00 per month. The set-off between the Table amounts is $15,439.00 per month payable 

by the Husband to the Wife. The parties approached the creation of their child related expenses 

differently. The Mother prepared a budget, which reflected all of her current actual expenses, 
                                                 
1 Shaw v. Shaw, [2002] O.J. No. 2782 (Ont. Sup. Ct.) 
2 Archibald v. Archibald [2007] A.J. No. 877 
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then deducted those expenses that were solely for her own benefit and proposed the remaining 

amount be apportioned two-thirds to child related expenses. This resulted in annual child related 

costs of $64,132.00. The Husband prepared a budget, which resulted in child related expenses 

of $62,593.00 per year. The Father paid most of the Section 7 expenses including tuition for 

private schools, summer camp fees, many discretionary expenses such as skiing, clothing 

allowances, birthday parties, holidays, etc. He did not use a proportionate share approach. He 

took the view that certain costs such as utilities would be the same whether the children were 

with him or not. He did not include financial costs of the home.  

 

The Wife argued to major differences in the standard of living in the two homes, first was a 

comparison of the houses and the second related to the significant difference in opportunities. 

Particularly travel that the parents were able to offer their children. The Court walks through a 

comparison of the houses. The Husband had a 4000 square foot custom home built, in which 

the children had their own rooms with on suite bathrooms, each had their own computer, large 

game room and a trampoline. The Husband had purchased recreational property, had an 

interest in a private airplane and a timeshare in a vacation club. The Mother had an older home 

with some renovations and the children had their own bedrooms.  

 

The Court considered Section 9(b) in conjunction with its consideration of Section 4 income over 

$150,000.00 per year. The Court noted that the calculation of appropriate amount of child 

support under Section 9 is complicated in cases with large incomes. In the Section 9(c) 

analysis, the Court noted that the Husbands failure to budget normal household expenses 

reflected a difference in attitude towards money. The Wife prepared a budget because she is 

accustom to having to live within a budget. Despite the extensive wealth and income of the 

Father, the Court was unable to draw an inference that the Father had no child related 

expenses. The children live in his home 50% of the time and the home is constructed and 

furnished to accommodate the children. The Court found that a net worth statement ought to be 

provided in a case where the payor takes the position that he or she does not have the means 

to pay the set-off amount. The Court also found that in this case there was ample disclosure to 

assist the Court in determining the issue of child support.  

 

Both parties acknowledged that the Mother must have sufficient support to cover her costs and 

to enable her to provide the children with some opportunities that the Father enjoys with them. 

The Court considered the Mother’s “wish-list” including the ability to take holidays with the 




