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STOP THE FIGHTING -- 
ALTERNATIVE DISPUTE PROCESSES IN FAMILY LAW 

 
 
 
 
With the evolution in modern law and the push toward alternative dispute resolution, there 
is no better place to start than in the area of family law.  The high emotion, the destruction 
of lives, the involvement of children, and the need to keep the peace make it the perfect area 
to consider alternatives to litigation and the aftermath it often leaves behind. 
 
This paper will attempt to briefly outline some of the processes that can be used in family 
law which are outside of the litigation model.  It is only a brief description of each, as a full 
paper and analysis could be done on each individual process.  The challenge therefore is not 
in describing the processes, but to try and change the way you think.  All through law school 
and then into our practice we have been trained to take on out client’s position – to find a 
way to win and get the most for our clients.  The ADR model is one were we take something 
that is broken and try and fix it.  We want our clients to know what they may or may not be 
entitled to but then send them into an ADR process with the notion of compromise in order 
to achieve a result that is workable for all parties.  That is a hard role for us to support based 
on our training.  We need to change not only how we think, but how we communicate.   
We need to become non-adversarial and think outside the box. With time and practice it 
becomes second nature but when you first start out it is very difficult.  Once a lawyer begins 
to accept the process and regard it as something workable and worthwhile, it becomes easier 
to educate the client on the process.  In order to do so,  as a lawyer, you need to understand 
what these processes are about and how to use them. 
 
Prior to engaging in any of the described alternative dispute resolution mechanisms, one 
needs to understand that all of these processes are voluntary. No one can be forced to 
participate.  Lawyers for both parties will need to educate the clients on the processes, how 
they work, what is to be gained from them, and what the advantages or disadvantages might 
be for their particular file.  Therefore you need to be well-versed in order to competently 
advise your client.   You also need to know how to assist your client to make the process 
work for them.  Again, this marks a change from being positional and adversarial  
to approaching a file from a more interest-based perspective. 
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1 MEDIATION 

 
Mediation is a non-adversarial, cooperative decision making process in which a qualified 
and impartial third party, the Mediator, assists disputants to resolve and settle privately 
and by agreement the disputes which have arisen between them. It is a mutual process 
where the parties control and are responsible for the outcome. The process promotes 
cooperation, communication, and negotiations that lead to an Agreement which resolves 
the dispute and preserves the relationship between the parties.  
 
It is a structured process which moves through stages and is responsive to the needs and 
problems of the parties as presented.  
 
In the mediation process there are five stages: 
 
1. The initial meeting 
2. Fact finding 
3. Option development 
4. Reaching a mutual agreeable resolution 
5. Drafting the resolution 
 
The Mediator is an impartial third party. In many cases, that Mediator does not even 
need to be a lawyer or a psychologist. The whole idea of mediation is that the party who 
acts as Mediator does not have to have any specific knowledge under the law or 
psychological training. They are not there to nor should they be giving any kind of legal 
advice.  However, the Mediator does have to be a trained and certified Mediator. 
Depending on the complexity of issues involved, it is advisable to choose an experienced 
and knowledgeable Mediator to mediate the disputes on a particular file. Remember, the 
Mediator is not there to make decisions. The Mediator is to assist in the communication 
and aid the parties in reaching a resolution. It is the parties who ultimately make the 
decision to end the dispute.  
 
There are many advantages to mediation but the basics, and those which are most often 
recited, are the following: 
 
1. Control of the process; 
2. Controlling the outcome; and 
3. Costs. 
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