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DETERMINING ENTITLEMENT 

INTRODUCTION 

Determining a party’s entitlement to spousal support is an interesting and complex 

undertaking.  Often, the award of support is intuitive; the circumstances are those in which it 

is clear that support is warranted.  The focus then shifts to arriving at an appropriate 

quantum and duration for the support.  However, in other situations, the exercise requires a 

careful examination of the interplay between and a delicate balancing of the objectives and 

factors legislated by Parliament. 

THE LEGISLATION 

Section 15.2 of the Divorce Act (Canada)1 provides the legislative authority for an award of 

support to be made by the Court for the maintenance of either party upon the separation of 

the spouses: 

15.2 (1) Spousal support order - A court of competent jurisdiction may, on 

application by either or both spouses, make an order requiring a spouse to 

secure or pay, or to secure and pay, such lump sum or periodic sums, or such 

lump sum and periodic sums, as the court thinks reasonable for the support 

of the other spouse. 

(2) Interim order - Where an application is made under subsection (1), the 

court may, on application by either or both spouses, make an interim order 

requiring a spouse to secure or pay, or to secure and pay, such lump sum or 

periodic sums, or such lump  sum and periodic sums, as the court thinks 

reasonable for the support of the other spouse, pending the determination of 

the application under subsection (1). 

(3) Terms and conditions - The court may make an order under subsection 

(1) or an interim order under subsection (2) for a definite or indefinite period 

or until a specified event occurs, and may impose terms, conditions or 

restrictions in connection with the order as it thinks fit and just. 

(4) Factors - In making an order under subsection (1) or an interim order 

under subsection (2), the court shall take into consideration the condition, 

means, needs  and other circumstances of each spouse, including 

  (a) the length of time the spouses cohabited; 

  (b) the functions performed by each spouse during cohabitation; and 

 (c) any order, agreement or arrangement relating to support of either 

spouse. 

 ... 

                                                 
1 Divorce Act, R.S.C., 1985, c. 3 (2nd Supp.) D-3.4 [1986, c. 4, assented to 13th February 1986]. 
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(6) Objectives of spousal support order - An order made under subsection (1) 

or an interim order under subsection (2) that provides for the support of a 

spouse should 

  (a) recognize any economic advantages or disadvantages to the spouses  

  arising from the marriage or its breakdown; 

(b) apportion between the spouses any financial consequences arising from 

the care of any child of the marriage over and above any obligation for the 

 support of any child of the marriage; 

 (c) relieve any economic hardship of the spouses arising from the breakdown 

of the marriage; and 

  (d) in so far as practicable, promote the economic self-sufficiency of each  

  spouse within a reasonable period of time. 

 

The provisions of the Family Law Act (Alberta)2 are functionally similar, while not a word-for-

word recitation of the federal legislation.  The case law developed under the Divorce Act is 

generally applicable to non-married couples under our Provincial statute, but only after they 

have been found to have the prerequisite relationship under the Adult Interdependent 

Relationships Act (Alberta).3 

THE CASE LAW 

According to the authorities pronounced on the subject of spousal support entitlement, 

there are three grounds upon which an award of support may rest: (1) compensatory; (2) 

contractual; and (3) non-compensatory. 

 

Moge v. Moge4 

Moge is the articulation by the Supreme Court of Canada of the compensatory basis for 

spousal support.  Prior to this decision, there was much speculation about what role the 

"deemed" self-sufficiency model of spousal support and the causual connection test that 

was developed in the Pelech Trilogy5 should play in the determination of entitlement 

given the coming into force of the 1985 Divorce Act.   

 

                                                 
2 Family Law Act, S.A., 2003, c. F-4.5. 
3 Adult Independent Relationships Act, S.A., 2002, c. A-4.5. 
4 Moge v. Moge, [1992] 3 S.C.R. 813, [1992] S.C.J. No. 107. 
5 This term collectively refers to the reasons in Pelech v. Pelech, [1987] 1 S.C.R. 801; Richardson v. Richardson, 

[1987] 1 S.C.R. 857; and Caron v. Caron, [1987] 1 S.R.C. 892, all decided under the 1970 Divorce Act. 
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OTHER CONSIDERATIONS 

To be blunt, the efforts made around entitlement are the most important as once the door is opened, 

it is extra-ordinarily difficult to get it closed.  From the perspective of both the payor and the payee, 

but most importantly the payor, it is better that there be no entitlement found.  While this is not 

necessarily the socially responsible position, there are always concerns for both parties as to the 

amount and duration that spousal support is payable - for the payor a debt that has possibly no end 

and the payee an amount that is insufficient to get them back on the road to self-sufficiency in the 

face of other responsibilities that may have seriously affected their ability to become self-sufficient. 

 

That being said, once the determination has been made that there is to be spousal support, as the 

payor your focus should be to restrain the enthusiasm of the Court and ensure that the amount that 

is to be paid is both reasonable in the circumstances and that its duration is addressed.  From the 

perspective of the payee, to ensure that you are able to be in a position to meet your needs while 

travelling the road to your own independence.   

 

In the circumstance of a long term marriage, the award generally is for an indefinite time period and 

from the payor’s perspective, this could have serious consequences, particularly the older the payor 

when considering such issues as retirement and the funds that may or may not be available for each 

of the parties.  For shorter terms marriages, it is generally easier to agree on an amount and time 

line so that each party can plan their futures.  Therefore, both amount and duration is important to 

consider and how to assess each.  It may be possible to significantly reduce the time frame by 

increasing the amount or looking at the possibility of a lump sum to to address immediate needs, 

which are generally more pressing.  Alternatively, if there are significant matrimonial debts or many 

children to care for, a lesser sum but for a longer period may be more appropriate for the parties. 

 

There are a number of considerations to keep in mind when dealing with these issues.  In addressing 

the issue of the amount of the award, careful consideration should be made in looking at whether 

there has already been a division of the matrimonial property.  Many cases have the Courts declaring 

that a division of the property has a significant effect on their determination of the amount and 

duration of support. 

 

Have the assets, and more importantly, have the debts, already been attributed to each party and 

what is the effect of the division on the cash flow of each of the parties?  What is the nature of the 
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debts that have been divided - are they long term or short term and what are the related interest 

rates?  Are they attributable to an asset?  Are there children of the marriage affecting the 

responsibilities of the parties and what is the related child support payment?  What are the 

respective needs of the parties?  What are the possible sources of income available to each?  

Answers to each of these questions must be found before spousal support can be properly 

determined, save in the instances of an interim award to carry the parties over what should be a 

brief period to permit answers to the above questions. 

 

The starting point for all of these questions is s. 15.2 The Divorce Act (Canada) 

 which states: 

“15.2(1) Spousal support order - a court of competent jurisdiction may, 

on application by either or both spouses, make an order requiring a 

spouse to secure or pay, or to secure and pay, such lump sum or 

periodic sums, or such lump sum and periodic sums, as the court 

thinks reasonable for the support of the other spouse. 

(2) Interim order - Where an application is made under subsection (1), 

the court may, on application by either or both spouses, make an 

interim order requiring a spouse to secure or pay, or to secure and pay, 

such lump sum or periodic sums, or such lump sum and periodic sums 

as the court thinks reasonable for the support of the other spouse, 

pending determination of the application under subsection (1). 

(3) Terms and conditions - The court may make and order under 

subsection (1) or an interim order under subsection (2) for a definite or 

indefinite period or until a specified event occurs, and may impose 

terms, conditions or restrictions in connection with the order as it 

thinks fit and just. 

(4) Factors - In making an order under subsection (1) or an interim 

order under subsection (2), the court shall take into consideration the 

condition, means, needs and other circumstances of each spouse, 

including:  

(a) the length of time the spouses cohabited; 

(b) the functions performed by each spouse during cohabitation; 

and 

(c) any order, agreement or arrangement relating to support of 

either spouse....” 

 

The factors set out in subsection (4) are fairly broad and do not really specify all that you can 

address in making a determination for the appropriate amount of support but rather leave it very 

open by saying “...the court shall take into consideration the condition, means, needs and other 

circumstances of each spouse, including ... (emphasis added). 

Subsection (6) should not be forgotten in this determination as it makes it clear that the objectives of 

giving an order should recognize economic advantages or disadvantages “...arising from the 
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