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INCOME DETERMINATION FOR SUPPORT PURPOSES – 

PRACTICAL TIPS AND POINTERS 

I wanted to draft a simple and usable paper to outline some basic steps that could be looked 

at for the determination of income for support purposes.  While I was thinking of primarily 

child support cases, there is no reason why you could not apply some of these same 

principles to spousal support cases (although the payor’s income alone isn’t necessarily as 

significant a determining factor as it is in child support cases).  Also, for the purposes of this 

paper and one’s ability to obtain disclosure by way of a Notice to Disclose, I am assuming 

that there are no property issues between the parties or that they have already split their 

property.   

This paper will look at 3 common income scenarios for payors:  

 1. Salaried Employees; 

2. Sole proprietorships; and  

3. Self employed persons with their own private corporations.   

Finally, I will look at some inexpensive and common sense ways to get the necessary 

financial disclosure needed in each of the above scenarios in a manner that is cost-effective 

for your client.   

SALARIED EMPLOYEES 

Everyone generally assumes that when they receive the tax returns for a salaried employee 

that all they have to do is look to Line 150 to determine the payor’s income and that there 

are no adjustments that can be made to that income.  While it’s true that you can’t generally 

add additional income to a salaried employee (unless you have a legitimate argument to 

impute additional income for underemployment etc.), there are certain legislated deductions 

and adjustments to income that a salaried employee may be entitled to.  These are set out in 

Schedule III of the Federal Child Support Guidelines and are often overlooked in my 

experience.  If you act for the payor you need to be aware of these deductions/adjustments 

and use them in appropriate cases.   

 

One of the most common income adjustments that is missed is not using the actual 

dividends received and instead using the grossed up figure that appears on the tax return 
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which comprises part of the payor’s “inflated” Line 150 income. Currently, non-eligible 

dividends are grossed up by 25% (Line 180) and eligible dividends are grossed up by 41% 

(was 45% - Line 120 minus Line 180).  If this is not caught, then the payor  may end up 

paying inflated child support.  

 

Some other deductions can be made for sales expenses, travel expenses, motor vehicle 

travel expenses and for “dues and other expenses of performing duties”.  This last category 

can be particularly helpful to a payor who has legitimate expenses that are incurred to help 

him earn a living.  These expenses often appear on Lines 207 to 233 of his tax return for 

things like “Union Dues”, “Business Investment Loss”, “Carrying Charges and Interest 

Expenses”, “Exploration and Development Expenses” and “Other Employment Expenses” 

(which would likely be further broken down at the end of the tax return under “Statement of 

Employment Expenses”).  Take a look at the payor’s Net Income set out on line 236 of his tax 

return and see if it differs from line 150 and if so, see if any of the expenses qualify under 

Schedule III (and if you are not sure don’t guess, ask your client or his accountant what the 

expenses are for). 

 

If the deductions for the items in the previous paragraph are large and you act for the 

Recipient, be sure and request an explanation, breakdown and documentary proof of exactly 

what these expenses were for.  The payor must have provided his accountant with something 

justifying the expense and the amounts claimed.  

The most practical tip I can give you regarding salaried employees is to read and know 

Schedule III of the Federal Child Support Guidelines. 

Summary for Salaried Employees

• Don't just assume that the Line 150 income is the correct figure 
(especially if you act for the payor) 

: 

• Look to Schedule III for various deductions/adjustments that your 
client may be entitled to: 

o Actual Dividends received (not the grossed up amounts) 

o  Sales, travel or motor vehicle travel expenses 
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	SALARIED EMPLOYEES
	Everyone generally assumes that when they receive the tax returns for a salaried employee that all they have to do is look to Line 150 to determine the payor’s income and that there are no adjustments that can be made to that income.  While it’s true that you can’t generally add additional income to a salaried employee (unless you have a legitimate argument to impute additional income for underemployment etc.), there are certain legislated deductions and adjustments to income that a salaried employee may be entitled to.  These are set out in Schedule III of the Federal Child Support Guidelines and are often overlooked in my experience.  If you act for the payor you need to be aware of these deductions/adjustments and use them in appropriate cases.  
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	Some other deductions can be made for sales expenses, travel expenses, motor vehicle travel expenses and for “dues and other expenses of performing duties”.  This last category can be particularly helpful to a payor who has legitimate expenses that are incurred to help him earn a living.  These expenses often appear on Lines 207 to 233 of his tax return for things like “Union Dues”, “Business Investment Loss”, “Carrying Charges and Interest Expenses”, “Exploration and Development Expenses” and “Other Employment Expenses” (which would likely be further broken down at the end of the tax return under “Statement of Employment Expenses”).  Take a look at the payor’s Net Income set out on line 236 of his tax return and see if it differs from line 150 and if so, see if any of the expenses qualify under Schedule III (and if you are not sure don’t guess, ask your client or his accountant what the expenses are for).
	If the deductions for the items in the previous paragraph are large and you act for the Recipient, be sure and request an explanation, breakdown and documentary proof of exactly what these expenses were for.  The payor must have provided his accountant with something justifying the expense and the amounts claimed. 
	The most practical tip I can give you regarding salaried employees is to read and know Schedule III of the Federal Child Support Guidelines.
	Summary for Salaried Employees:
	 Don't just assume that the Line 150 income is the correct figure (especially if you act for the payor)
	 Look to Schedule III for various deductions/adjustments that your client may be entitled to:
	SOLE PROPRIETORSHIPS
	When a payor is self employed but does not work through a private corporation then all of his income and expenses from his business should appear on his tax return.  On the page of his tax return that lists his Line 150 income you should also be able to see his gross business income.  That figure less his business expenses should result in a figure which is then set out in the right hand column of the page (his “net business income”) and is used in calculating the payor’s Line 150 income.  
	I treat the Line 150 income as the absolute minimum that the payor’s income could possibly be.  Compare the Line 150 income with his gross business income.  The larger the spread the more inquisitive you need to be about the payor’s expenses. Also, unless you suspect that the payor might be doing a lot of “cash jobs” or has other undeclared income, the gross business income is generally the highest possible income that can be attributed to the payor for support purposes (but remember, there are almost always legitimate business expenses that must be deducted from the gross business income in calculating the payor’s guideline income).  
	As a practical tip, look at the guideline amount of support that the payor would pay at 3 different levels of child support having regard to the ages of the children and the length of time that support would be payable.  Those 3 calculations would be as follows:
	1.   The support payable at the highest possible (but still reasonable) income for the payor;
	2.   The support payable at your best estimate of what a Judge is most likely to do; and
	3.   The support payable at the lowest possible (but still reasonable) income for the payor.
	 Add up the total support your client might receive at these 3 different levels and then have a conversation with your client about the legal costs associated with trying to settle this matter vs. the costs of taking this matter to court and the additional expenses potentially associated with doing so (and be realistic - ie. multiple adjournments of a Notice to Disclose, possible cross examinations, going to court to obtain additional disclosure, likelihood of the matter being adjourned to a Special and what that entails, having an accountant do an income analysis, etc.).  Make sure that your client is completely aware of the potential costs of each of these steps and the potential gain that might be obtained before you begin any course of action.  There is nothing worse than working hard to obtain some piece of valuable information that allows you to increase the payor’s guideline income to your client’s benefit only to have that same client call you up a few days later angry because the cost of your bill negates or exceeds the benefit she received.  

	The Payor’s income tax return should have a section called “Statement of Business or Professional Activities” which sets out the expenses that he has deducted from his gross business income.  Any expense that has a personal component to it can be added to his personal income for child support purposes.  These expenses are typically for things like meals and entertainment, automobile expenses, telephone, salaries/wages/benefits paid to non-arm’s length parties, and any home and utility expenses for a home office.  A portion of some of these expenses may be for a solely business purpose but it is impossible to tell from the tax return itself so I take the position that it is up to the payor to prove what portion of these expenses is truly a business expense as he has the best knowledge.  The dollar figures involved generally don’t allow you to cross examine the payor on all of his expenses in a way that is cost-effective for your client.  So, start with the proposition that 100% of all deducted expenses that might reasonably have a personal element should be added back to the payor’s income and let him prove why that is not accurate (and again, be reasonable in assessing the payor’s information as the difference in trying to include a $1,000 expense in the payor’s income for a 2 child family is only about $15 per month in child support).   
	Now comes the fun part.   If you have reason to believe that the payor does a lot of cash jobs that do not appear on his tax return or has other undeclared income (eg. rent from a buddy that lives with him that doesn’t appear on his tax return), then you can talk to your client about doing a much more detailed analysis.  Again, be mindful of the difference in child support that your client may receive if you are successful vs. unsuccessful when discussing the costs of the possible steps that you may be considering to obtain any additional information necessary to make this argument.  Also let her know that she could pay this cost and the additional information may be of little or no benefit to the child support that she actually ends up receiving.
	If it is cost-effective to do so, you can try to perform a rough income/lifestyle analysis.  This is simply an attempt to determine what standard of living the payor is enjoying.  You do this by obtaining additional financial information such as all of the payor’s personal and business bank account statements and credit card statements for at least one full year (including the cancelled cheques) in addition to the standard income disclosure that you would receive in response to the “short form” of a Notice to Disclose (ie. items number 1 through 9 that can be requested after a Final Determination).  Depending upon how the payor conducts his affairs, you can learn a lot about his spending patterns and his budget based upon the money going in and out of his bank accounts and/or his spending patterns and payments on his credit cards.  By obtaining at least one year’s worth of statements you can get a very good idea of the payor’s actual yearly net income.
	Looking at the payor ’s personal and company bank account statements will give you an idea of the cash flow of the business and into the person’s hands and you can also cross reference the two accounts (are all of the major deposits and withdrawals accounted for?).  For example, if the total deposits into the payor’s personal bank account for 1 year equals $50,000 then you can argue that this is a more accurate figure to be the starting point to determine his income as opposed to his Line 150 income.  In addition, if his personal income taxes do not appear to have been paid from his personal bank account and are not outstanding, then you can argue that the total deposits should also be grossed up for taxes so that it is treated in the same fashion as the Line 150 income of a salaried employee (eg. $50,000 grossed up at a blended tax rate of 23% would equal approximately $65,000 on a before tax basis).  
	Assuming that the payor  files an affidavit at some point, you can also cross examine the payor on this affidavit and his basic monthly budget and spending patterns as well as any recent, major purchases or vacations which your client will undoubtedly know about (“he showed up in a brand new Audi to pick up the kids...”).  This type of information can shed some light on the standard of living that the payor is enjoying.
	Regardless of whether the payor files an affidavit, you can also use a Notice to Reply to Written Interrogatories to obtain some of this information in a cost effective manner.  Be specific, don’t just ask for a monthly budget, ask him to provide a budget that specifically provides for how much he pays on his mortgage/rent, utilities/phone/cable/internet, property taxes, car insurance/payments/gas/maintenance, house insurance, groceries/toiletries, recreational/vacation, savings/RRSP’s and other known expenses.  Add up these expenses and add any other known expenses such as the child support that he is already (hopefully) paying, and you will get a good idea of what the payor needs on an after-tax basis to pay his basic monthly living expenses.  Then, gross that number up for taxes and bingo, you have a figure that you can argue should be used as his guideline income.  Ironically, payors will often exaggerate their budget in an effort to show why they can’t possibly pay any more support.  This often backfires as the higher their budget, the more after-tax money they must be making in order to pay these bills (again, assuming that their debt load isn’t increasing substantially from year to year).
	Under the new Alberta Rules of Court, Rule 12.40 (and see Form FL-16, Notice to Reply to Written Interrogatories/Application) allows you to ask 30 succinct questions to obtain additional information in a family law matter which have to be answered within “one (1) month”.  Like a Notice to Disclose, you can also set a return date in morning chambers to deal with any non-production issues or objections.
	If you suspect that the payor may be doing cash jobs but it isn’t cost effective to take any of the steps above, then obtain as much financial information from the payor that you can with a Notice to Disclose  and have your client swear to as much information about how the payor conducted his business when they were together, his recent purchases and any other financial information of the payor that she has knowledge of in an Affidavit and go to court and “swing for the fences”.  I say that somewhat jokingly but with a serious undertone.  You can go to court and argue what the payor’s likely income is even from the most basic information.  Some judges will be agreeable to grossing up a payor’s income if he works in a certain field simply because it is “common knowledge” that people in that particular industry do cash jobs (particularly if your client has direct knowledge of the payor doing that when they were together).  Just make sure that your client knows that success in such an application is by no means guaranteed and that she is fully aware of the costs.  
	Summary for Sole Proprietorships:
	SELF EMPLOYED PEOPLE WITH A PRIVATE CORPORATION
	Analyzing the payor’s income when he owns 100% of a private corporation is somewhat similar to when he runs a sole proprietorship.  Start by looking at his Line 150 income.  This figure may have little relevance to his actual guideline income but you do still need to know what it is.  From there, go to the financial statements of his private corporation and look at the gross revenue of the business.  How does it compare to his Line 150 income?  
	Then look to see what expenses he has deducted to see what portion can be added back to his income for support purposes.  The types of expenses that can be added back are often the same ones referred to in the section on Sole Proprietorships (but aren’t always exactly the same or treated exactly the same).  In fact, many times when the payor has taken the time to incorporate a company his financial statements are more complex than the Statement of Business or Professional Activities that appears in the income tax return of a sole proprietorship so you may need the assistance of an accountant or someone else who is skilled in performing income assessments (as long as the numbers justify this added expense and/or your client agrees to it).
	Also, look to see if the corporation has any retained earnings and if they are increasing from year to year.  Having retained earnings in and of itself doesn’t necessarily mean anything but, if the corporation doesn’t have large capital assets to replace at periodic intervals, then you can argue that the corporation doesn’t need to keep any (or only very little) retained earnings and that this money could be paid out to the payor  as income.  This money could be paid out by the corporation to the payor on a tax-free basis to the corporation itself if it owes the payor any money by way of shareholder’s loans.  If the retained earnings are increasing from year to year then that increase can also be added to the payor’s personal income if it is not needed within the corporation (again, make the argument and let the payor justify why he feels this money is needed within the corporation).  Section 18 (1) (a) of the Federal Child Support Guidelines states that you can add “all or part of the pre-tax income of a corporation” to a payor’s income in determining his guideline income if the court feels that the income determined under section 16 “does not fairly reflect all the money available to the spouse for payment of child support...”  Any pre-tax income will be reflected in the change in retained earnings from year to year.
	If you want to obtain a detailed breakdown of all transactions for the corporation for the year in question, you could ask for the corporation’s General Ledger.  This would give you additional information as to what accounts the payor has combined in order to come up with the figures that make up the financial statements.  Often times personal expenses can be hidden in categories such as advertising, promotion, etc. (eg. things such as Flames season tickets, golf course memberships, loans to the shareholder that are incorrectly included in accounts receivable).  Again, be reasonable and realistic in assessing the costs to your client of reviewing such a detailed document by assessing the total expenses on the balance sheet that you have questions about (particularly those expenses that you can’t already argue should be included in the payor’s income).  Will including some or all of these expenses result in a child support figure that is significantly different enough to make it worthwhile to request and review this information?
	If you come across the unfortunate situation where the payor owns less than 100% of a private corporation, and his partner or partners are arm’s length parties, then your ability to obtain additional information of the company may be hampered.  This information would likely be of little help anyway as the company’s resources are not under the sole control of the payor.  In this scenario, you may have to cross examine the payor  or serve him with a Notice to Reply to Written Interrogatories/Application to see what expenses (and portions thereof) have a personal benefit to him and can be added back to his income for support purposes.  The good news about payors that are partners with arm’s length parties is that the payor  himself will generally not be able to “cook the books” just to help him avoid his child support obligations.  However, he and his partners may still try to be “creative” with their bookkeeping in order to avoid paying taxes which may still have an indirect effect on the payor’s income for child support purposes.  
	Summary for Self Employed People with a Private Corporation:
	HOW DO YOU OBTAIN THIS FINANCIAL INFORMATION?


