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INTRODUCTION 

Pension Benefits in a Family Law Context: The Importance Of Understanding Their Broader Scope 

and of Regularly Monitoring Developments 

Pension benefits and the legislative requirements pertaining to them provide considerations often 

very relevant to the family law context.  It is a given that most of our focus, of course, is directed 

toward the legislative and other treatment of pension benefits on relationship breakdown.  In dealing 

with these matters, however, it is important to consider the entire pension legislative context, not 

just those sections dealing with “marriage breakdown”.   

Plans provide not just for benefits on marriage breakdown (indeed, that is largely a ‘side issue’ for 

pension plan sponsors) but, primarily, on retirement, death, member-termination and plan 

termination or wind-up.  Particularly in the case of Defined Benefit plans and benefits, the relevant 

legislation and pension factors pertaining to these events must also be understood and taken into 

account when advising on pensions in a family law context. 

Some of the broader contexts and requirements of pension plans that will often be relevant to the 

family law case you are dealing with include: 

• History of plan conversions, mergers and closures – affect types of benefits 

and accruals during periods of marriage or other relationship 

• Reciprocal agreements among pension plans – affect levels of benefits, 

possible retirement eligibility 

• Pensionable absences and buy-back provisions 

• Options on termination or plan wind-up and non-participation of 

spouse/pension partner in decisions pertaining to same 

• Options on retirement and death before and after retirement 

• Definitions of spouse, survivor, pension partner, common law partner and 

beneficiary – grant rights to parties other than pension plan member 

affecting benefits payable to and options of plan member  to deal with 

pension benefits on death and retirement (freedom to make beneficiary 

designations, select pension forms on retirement, alter pension forms after 

retirement, unlock pension funds) 

• Permissibility and prescribed forms and timing allowed for waivers of rights 

by parties other than plan member 

• Non-alienation of pension benefits (creditor protection) 
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• Indexation pre-and post-retirement and subsidized benefits 

• Surplus and solvency considerations 

• Portability provisions 

• Disclosure and other obligations of plan sponsors and administrators 

Both the provisions relating to breakdown of a relationship and these other pension benefits-related 

considerations come into play, accordingly, on relationship breakdown.  These provisions and other 

considerations are also very relevant to the family law practitioner when dealing with cohabitation 

agreements, pre-nuptial agreements, wills and estates, insolvency and wrongful dismissal contexts. 

It must also be remembered that these pension benefits exist in a larger, global economic reality 

which has an impact both on the needs these benefits were created to address (retirement income 

needs of plan members and their families) and on the fiscal reality of the pension plan fund and 

sponsors’ obligations to meet the “pension promise” it has made to its employees/plan members as 

well.  

For all of these reasons it is important to monitor and understand the ever-changing context of 

pension benefits considerations and specific developments in legislation and other factors 

affecting them. 

BACKGROUND SUMMARY OF PENSION BENEFITS’ CONSIDERATIONS 

The following provides a brief summary of the structure of plans and plan regulation in Canada 

pertaining to family law considerations so as to provide context for the developments in this area 

that are the main focus of this paper.  Significantly more detailed explanation is available in the 

several papers I have written from 2005 on for the Legal Education Society of Alberta seminars in 

which I have previously participated. 

There is overlap among the categories in which this information is presented.    In dealing with 

pensions in a family law context in Alberta you will mainly be concerned with registered and non-

registered private and public provincial and federal plans governed, if they are registered provincial 

plans, by the Employment Pension Plans Act of Alberta or the Alberta Public Sector Pension Plans 

Act (and the various Regulations under each) , and, if they are registered federal plans, by the  

Pension Benefits Standards Act, 1985 and the various public statutory plans and the Pension 

Benefits Division Act applicable to them. 
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