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CAN YOU BULLET PROOF A SETTLEMENT AGREEMENT? 

 

INTRODUCTION 

This paper has been written to be presented to an audience of somewhat experienced Family Law 

Lawyers, particularly those who deal with negotiating and drafting Settlement Agreements on an 

almost daily basis. This is not going to be an academic paper, nor an instruction manual, as it is my 

hope to inaugurate some discussion today that will make us all better at what we do. 

 

I want to look at the roles that we lawyers have in the settlement process. We may be representing 

one of the litigant parties in negotiating the settlement, or one of the collaborative parties in that 

process and then the one who drafts the Settlement Agreement. On other occasions we may be 

referred a Memorandum of Understanding reached in a Mediator’s office, or a “Deal” by a private 

settlement facilitator, and asked to draft the Settlement Agreement, or we may be providing 

independent legal advice to one of the parties with respect to a Settlement Agreement prepared by 

another lawyer.  I want to look at the responsibility that we have and whether or not our duty of care 

changes as our role changes. 

 

This area of practice, like the law itself, continues to evolve. It appears that the last three years were 

eventful ones in this area of Law. In these years the Supreme Court of Canada and the Alberta Court 

of Appeal dealt with three settlement agreements that blew apart rather spectacularly. The Supreme 

Court of Canada weighed in, in the Rick v. Brandsema1 case, the Court of Queen’s Bench and the 

Court of Appeal in the Province of Alberta weighed in on the Brown v. Silvera2 and Webb v. Birkett3 

cases. For simplicity I will call them just Rick, Brown, and Webb

 

.The decisions in these cases have 

brought more certainty to some areas of the Law and should bring about change to the way we 

practice Family Law. 

The Settlement Agreements in these three cases appear to have been time bombs waiting to go off. 

Now that that has happened can we sift through the rubble and glean any lessons that can help 

reduce the likelihood of similar occurrences in the future? 

When approached to do this paper I was asked if it was possible to bullet proof

                                                 
1Rick v. Brandsema, 2009 SCC 10 

 a settlement 

agreement. That, I thought, was a good choice of words. Dictionaries generally define bullet proof as 

follows: 

2 Brown v. Silvera, 2009 ABQB 523,  2010 ABQB 224, 2011 ABCA 109 
3 Webb v. Birkett, 2009 ABQB 239, 2011 ABCA 13 
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Definition of BULLETPROOF 

1:  impenetrable to bullets <bulletproof glass>  

2: not subject to correction, alteration, or modification <a bulletproof argument>  

3: invincible  

Examples of BULLETPROOF 

The car has bulletproof windows. 

The police officer was wearing a bulletproof vest. 

Richard Rand wants a bulletproof settlement agreement 

 

The second definition above is so appropriate to our field, because if an agreement is not made 

bullet proof our Courts have shown they will correct, alter or modify them. Unfortunately this is 

contrary to the purpose of settling in the first place. Parties usually settle because they want a hand 

in the decision making process and some certainty to the outcome and to avoid the uncertainty of a 

Trial and a Judge rendered decision. They also usually want to avoid the expense of a trial. It seems 

such a waste of time, talent and money to go through the trouble of settling, only to have the 

agreement shredded or altered by the Court. I want to find what we can do to get it right the first time.  

 

There is no doubt that some agreements should be opened up, for good reason, such as when they 

are entered into under duress or misrepresentation. The threatening or deceitful party knows (or 

ought to know) that they are creating a time bomb. My desire is to see what can be done to avoid 

inadvertently creating time bombs due to inattention or oversight. 

 

Any ideas that I share here are not original, novel, or new and have been passed on to me by others. 

Any ideas that you have I would like to hear. I hope that I will not be a talking head here today as it 

would be good for all of us if this is interactive. Your thoughts and opinions are welcome.
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