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CREATING A NEW LEXICON FOR SPOUSAL SUPPORT 

Patricia L. Blocksom Q.C., A.O.E. & Marie Gordon Q.C. 

 

1. INTRODUCTION 

Spousal support is the last topic at this conference; it is also the last topic for negotiation between 

spouses.  Once parenting is sorted out, child support nailed down and property divided, we move to 

the topic that is the hardest and the most demanding of all – spousal support.  These conversations 

are ones that we dread but sometimes we hardly know why. The “we” here isn’t only referring to the 

spouses - it’s also the hardest for the lawyers.  In a trial setting, the judges also are part of the “we”. 

The growth and development of Canadian spousal support jurisprudence since 1985 has been 

extraordinary, and now we are able to access an incredible wealth of cases and commentary about 

not only federal and provincial laws, but also our home-grown Spousal Support Advisory Guidelines.   

In fact, Canada’s Divorce Act provisions (and similar legislative provisions in all the provinces and 

territories) and the SSAG’s are, comparatively speaking, light years ahead of many other 

international jurisdictions.    

The multi-faceted factors and objectives articulated in s. 15.2 of the Divorce Act offer us a purposive 

and progressive platform from which to craft spousal support outcomes for the modern era.  Moge v. 

Moge provided a conceptual framework within which to better understand the compensatory bases 

for support entitlement, and the development of the SSAG’s moved us into a new era of spousal 

support thinking. 

As with many other topics in the family law arena, we tend to discuss spousal support within a "rights 

based model".  Legislative provisions are annotated; cases are dissected; quantum and duration are 

examined; and judicial reasoning is analyzed and critiqued.  Despite the advances in legal 

frameworks for resolving spousal support, the negotiation of this issue has not become easier.  

Clients and their lawyers still have the same battles about how much and for how long.  There is a 

“disconnect” between the law and our clients’ needs and expectations, which is a function of a 

number of things.  

Part of this may lie in an unconscious set of feelings about the transfer of funds from one former 

spouse to another in a post-divorce, post-property settlement landscape.   The historical antipathy 

towards undeserving recipients of “alimony” is still alive today, and is rooted in a deeply held, but 
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seldom articulated set of assumptions about marital roles, contribution, gender, responsibility, 

money and entitlement.  This paper tries to uncover the assumptions that may be brought to the 

table by our clients, and questions to what extent they still operate in our collective thinking about 

spousal support.  

We also question whether family law lawyers have developed somewhat routinized (some might say 

ossified) ways of thinking about spousal support that seem impervious to change; we deal with 

entitlement, form, quantum and duration.  We order our thinking into these conceptual silos as we 

move through litigating or negotiating spousal support. This is necessarily so, given our need to fit 

our clients’ cases into a logical, rational and "rights-based" scheme. However, the language that 

lawyers typically use and the ways in which we frame our discussions operate, both consciously and 

unconsciously, to create the reality of the law for our clients, and dramatically influence the 

discussion that our clients have with each other.  The challenge for us as counsel is to open up new 

ways of talking about spousal support with our clients and with other lawyers. 

In an environment where access to justice for family law litigants has become a critical issue for 

everyone, there is an urgent need to rethink how we “lawyer”, and how we help people fashion 

outcomes that are appropriate, durable, affordable and fair.  Rules, presumptions and guidelines 

have gone a long way to assist our clients in the modern age of family law in Canada, but spousal 

support remains an “outlier” issue, often clumsily falling into corrosive conversations, missed 

opportunities, toxic litigation and oppositional dynamics between former intimates.  How can we 

create conversations that lift our clients out of old-fashioned impasses?  How can we help people 

order their post-divorce finances in mutually beneficial ways? How can we allow them to divorce with 

more honor and goodwill, and less rancor and resentment? 

This paper will explore not only the historical roots of difficult spousal support conversations, but will 

also suggest a different approach to resolve potential conflicts over spousal support, one that 

balances a rights based analysis of spousal support with an integrative analysis of our clients' needs, 

interests and resources.   Bringing interest-based negotiation into the spousal support arena not only 

enhances the possibility of creative and durable outcomes, but humanizes the pressing emotional 

needs of the players.  

What interests do we see emerging over and over again in this conversation?  Every divorcing couple 

is unique, but the parties frequently display the same kinds of dynamics and force-fields when 

engaged in conflict over spousal support.  Capturing these interests, and using them to craft 

customized outcomes are skills that characterize “upper-level” family law lawyering in 2013.    
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