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RISK ANALYSIS AS A TOOL FOR SETTLEMENT AND CASE STRATEGY 

Early in one’s litigation career, your cases may be relatively simple – perhaps a straightforward 

liability issue with little complexity or even no dispute in assessing damages. Both you and opposing 

counsel may be justified in telling your respective clients that they have a “strong claim” and a “good 

defence”, and that in your respective opinions, “the Court should find in your favour”. One of you may 

be proven right at trial; the other on appeal. 

Even in simple cases like this, there are usually two clients who are trying to get on with their lives, or 

their businesses, while the “strong claim” and the “good defence” move forward to meet each other 

at trial. Those clients may have a difficult time making sensible business decisions based merely on 

these sorts of legal opinions, and they may well be interpreted by the clients as reflecting more 

optimism than the lawyers actually have about their respective cases. As lawyers, we don’t 

guarantee results, so what settlement discount should a plaintiff accept on a “strong claim”, and 

what should a defendant pay to settle that claim when he has “a good defence”? How might a more 

rigorous assessment of those questions assist in developing case strategies? 

Risk analysis can assist even in such simple cases, but can be progressively more valuable with the 

additional complexity that typically comes with a lawyer’s increasing seniority. Now your cases may 

involve multiple parties, with several heads of liability or distinct claims, and various theories and 

different methods of calculating any damages. The defendants may have two or three different 

grounds on which liability is disputed, and there may be cross-claims among them or indemnity 

claims against third parties. The level of complexity can be intimidating, both in developing a case 

strategy and in advising clients on reasonable settlement values. 

Used properly, risk analysis can be valuable not only in assessing settlement values and making 

recommendations, but also in developing case strategies and arguments for use in settlement 

negotiations. 

The main object of a risked value assessment is usually to identify a settlement position that fairly 

reflects the risks of the litigation. As a result, it is often a tool to which parties may not resort until 

they are well into the litigation and have reached the stage of exploring settlement. But in the writer’s 

experience the exercise of working through a risked value analysis will often teach you things about 

your case, with resulting implications for case strategy. As such, in complicated cases it can be of 

assistance to initiate a risked value analysis earlier in the case, and treat it as a continuing work-in-

progress as the case evolves. Viewed from this perspective, the process of developing a litigation risk 

analysis can be as important as its ultimate result and the use to which that result may be put in any 
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settlement initiative. As explained by an individual who has written extensively on litigation risk 

analysis (and trademarked the phrase): 

If counsel feels overwhelmed by the number of uncertainties presented by a lawsuit, 
which is especially likely when most of discovery remains unfinished, counsel’s 
natural tendency is to resist thinking hard about a reasonable settlement, thereby 
dooming the possibility of an early, cost-saving, resolution. Experience has shown, 
however, that the decision tree gives attorneys a means of sorting out and organizing 
uncertainties in a case, regardless of their number. It has also shown that counsel 
knows quite a lot before any formal discovery begins, based on the “record” of 
documents, memos, and notes of conversations that was built prior to the dispute 
becoming a lawsuit; and that experienced counsel is good at anticipating the many 
things that may surface from formal discovery. Finally, experience has established 
that once the reasons for possibly winning or losing on each of the issues shown in 
the tree have been articulated and recorded, counsel is much more comfortable 
assessing the odds (in quantitative terms). Thus in many cases, the exercise of 
performing the decision tree analysis allows the settlement process to get off the 
ground, whereas without it, counsel might postpone even thinking about settlement 
for quite some time.1 

… 

The risk analysis makes most attorneys think harder about what issues the trier will 
find important. It also makes them focus more clearly on how these issues are 
interrelated, and assess more realistically the odds of prevailing on each issue. And 
perhaps most important, risk analysis allows counsel to use logic rather than sloppy 
guesswork to combine the many subjective judgments required by the case, and to 
explore correctly the consequences of making alternative assumptions.2 

This explanation of the benefits of risk analysis still focuses on the outcome of the analysis, but does 

emphasize the importance of the process itself. But that process is not merely advantageous from 

the standpoint of potential settlement. The exercise of performing the decision tree analysis may 

also assist in developing and implementing a case strategy. To understand the utility of the use of 

risk analysis in all of these various ways, it is first necessary to understand what it involves.3 

WHAT IS RISK ANALYSIS? 

Risk analysis involves the identification and analysis of the various issues in a dispute and assigning 

monetary values to the various potential outcomes, and probabilities to each. The chance of each 

                                                 
1 Marc B. Victor, “Litigation Risk AnalysisTM and ADR” at p. 14:  Donovan Leisure Newton & Irvine ADR Practice Book 
(1990), accessible via PDF online at http://www.litigationrisk.com/Litigation%20Risk%20Analysis(tm)%20and%20ADR.pdf.  
2 Ibid, at p. 16. 
3 For a more recent sample of an article co-authored by Mr. Victor with two in-house counsel with multinational companies, 
see Glidden, Robertson & Victor, “Evaluating Legal Risks and Costs with Decision Tree Analysis”, forming chapter 12 of 
Successful Partnering Between Inside and Outside Counsel (Robert L. Haig ed.).  Available online at 
http://www.litigationrisk.com/ACC%20Chapter%2012%20(2016%20version).pdf. 
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