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THE CRIMINAL LAWYER AND IMMIGRATION CONSEQUENCES: FROM PHONE CALL TO SENTENCING 

In all cases a criminal lawyer is focused on one thing: getting the best result for his or her client. In 

the vast majority of cases this means an acquittal. For clients that are permanent residents or 

foreign nationals, often the best result for them is being able to remain in the country. It is 

tremendously important for the criminal lawyer to determine the immigration status of his or her 

client as soon as possible in order to be aware of the potential risks they may face. The following will 

outline the steps a criminal lawyer should take when dealing with a client who may be facing loss of 

status and deportation upon conviction. 

INITIAL PHONE CALL 

It is vitally important to determine your client’s immigration status during the initial phone call. This is 

true even for those clients who have a perfect command of the English language; there are people 

who have lived in Canada for decades as permanent residents and never applied for citizenship. 

They face the same liability as the client who has been in the country for only a year. 

If your client is a Canadian citizen, they face no personal immigration consequences as a result of 

their criminality.1 A conviction however could affect their ability to sponsor family members into the 

country. Since citizens face little to no immigration consequences as a result of criminality, this 

paper will focus primarily on those with permanent resident status and foreign nationals.2 

The charge that your client faces also determines whether or not immigration consequences could 

potentially arise. The offences charged must be from federal legislation to affect immigration status 

with the exception of convictions under the Contraventions Act or Youth Criminal Justice Act.3 

Offences under provincial legislation also will not trigger any immigration consequences. As with any 

other client it is important to find out what they are actually charged with before determining if there 

are potential immigration consequences upon conviction. 

Section 36 of the Immigration and Refugee Protection Act (IRPA) sets out the grounds for 

inadmissibility for those with permanent residence status and foreign nationals. This section will be 

the focus of this paper as it is the section that most criminal lawyers will have to concern themselves 

1 The current Liberal government repealed sections of the Citizenship Act that allowed for the stripping of citizenship for 
dual-citizens who were convicted of a designated list of offences (primarily terrorism related). 
2 Foreign nationals are any persons who are not citizens or permanent residents. This covers visitors, international 
students, temporary foreign workers, protected persons (refugees), and refugee claimants. 
3 Immigration and Refugee Protection Act, SC 2001 c 27,  s. 36(3)(E) [IRPA]. 
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about.4 What is important to know for permanent residents is if they are convicted for an indictable 

offence which has a maximum penalty of ten years or more or they receive a sentence of over six 

months jail, they will be deemed inadmissible. Foreign nationals will only remain admissible upon 

conviction for a single straight summary offence where they receive a sentence of less than six 

months jail. Furthermore foreign nationals can only receive a maximum of two straight summary 

convictions arising out of the same occurrence before any conviction renders them inadmissible.  

BAIL 

Your client may be detained when you speak to him or her in that initial phone call. In addition to 

being held for judicial interim release, your client can be detained under s. 55 of IRPA independent 

of their criminal charges.5 Under s. 55 your client can only be held if their identity is unknown, they 

are a flight risk, or they are a danger to the public. This detention operates independently of their 

detention for their criminal charges.  

There may be a tendency amongst defence lawyers to put off speaking to bail due to the immigration 

detention. This is strongly discouraged. If your client’s identity is not at issue and they are granted 

judicial interim release on their criminal charges, there is a very strong likelihood that they will be 

granted release on their immigration detention. No matter the immigration status of your client, it is 

tremendously important to get them released into the community as soon as possible pending the 

outcome of their charges. 

PRE-PLEA 

As mentioned above immigration consequences only begin once a conviction is entered. There are 

many ways to resolve a matter without a conviction. Withdrawals, diversion programs, peace bonds, 

discharges, and findings of not criminally responsible do not result in convictions. It is good practice 

to alert the Crown of your client’s immigration status at this early stage. The Crown may be agreeable 

to a peace bond or discharge with stricter conditions if they are aware of immigration consequences 

upon conviction. 

This is especially important for foreign nationals. Any conviction unless it is a straight summary 

offence will render them inadmissible. A $200 fine for a shoplifting conviction will result in 

inadmissibility; a $200 donation as a condition on a conditional discharge will not trigger 

4 The full provision is set out in Appendix A. 
5 See Appendix A for the complete provision. 

LE
SA

 L
IB

RA
RY


	O'Neill_Paper Cover
	Edmond O’Neill
	Beresh Aloneissi O'Neill
	Edmonton, Alberta
	Jordan Drexler
	Beresh Aloneissi O'Neill
	Edmonton, Alberta

	O'Neill_Paper
	Initial Phone Call
	Bail
	Pre-Plea
	Entering of the Plea
	Sentencing
	The Section 44 Report
	Conclusion

	O'Neill_Appendix A Cover
	Edmond O’Neill
	Beresh Aloneissi O'Neill
	Edmonton, Alberta

	O'Neill_Appendix A
	Serious criminality
	Criminality
	Application
	Preparation of report
	Referral or removal order
	Arrest and detention with warrant
	Arrest and detention without warrant
	No appeal for inadmissibility
	Serious criminality

	O'Neill_Appendix B Cover
	Edmond O’Neill
	Beresh Aloneissi O'Neill
	Edmonton, Alberta

	O'Neill_Appendix B
	O'Neill_Appendix C Cover
	Edmond O’Neill
	Beresh Aloneissi O'Neill
	Edmonton, Alberta

	O'Neill_Appendix C



