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REMEDIES IN CANADIAN CRIMINAL LAW TO INADMISSIBILITY UNDER IRPA 

Peter Edelmann 1 

The severity of deportation—"the equivalent of banishment or exile," [...] only 
underscores how critical it is for counsel to inform her noncitizen client that he faces 
a risk of deportation. It is our responsibility under the Constitution to ensure that no 
criminal defendant—whether a citizen or not—is left to the "mercies of incompetent 
counsel." [...] To satisfy this responsibility, we now hold that counsel must inform her 
client whether his plea carries a risk of deportation.  

Padilla v. Kentucky, 130 S. Ct. 1473 – 2010. 

The passage above, written by the Supreme Court of the United States, underscores the growing 

importance of understanding immigration consequences of the criminal process. While the Courts in 

Canada have not been as explicit in finding that a failure to raise immigration consequences at 

sentencing amounts to incompetence of counsel, as will be seen below the issue is currently before 

our Supreme Court. In any event, there is no question that the immigration consequences of criminal 

processes are of great significance to many of the individuals involved in the criminal justice system. 

This paper will explore some of the impacts of criminal procedures and findings on immigration 

processes, with a particular focus on remedies in the criminal law when someone has been rendered 

inadmissible under the IRPA.  

Counsel must be aware of the possible consequences under the Immigration and Refugee 

Protection Act, S.C. 2001, c. 27 (“IRPA”) that may occur as a result of a conviction and sentence. 

Prior to trial, sentencing, or any plea negotiations, counsel should consider consulting an 

immigration lawyer in order to appropriately advise their client. The range of immigration 

consequences that an individual may face will depend on their status in Canada, and it is important 

to ascertain a client’s immigration status early in the process. There are essentially three relevant 

levels of immigration status in Canada: citizen, permanent resident or protected person and foreign 

national. 

• A citizen has the most stable status, and under our current law the only basis upon which

citizenship could be revoked is if it was originally obtained under false pretenses. Note

that while a citizen's status will not be placed at risk by criminal processes, there could

be other immigration implications in certain situations, such as loss of passport

privileges or becoming ineligible to sponsor relatives.

1 Paper prepared for the Legal Education Society of Alberta "Intersection of Immigration and Criminal Law" program 
(February 2018: Edmonton and Calgary). 
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• The status of permanent resident or protected person is relatively secure, but can be lost

in a defined set of circumstances, including if a permanent resident is found

inadmissible for serious criminality. If sentenced to a term of imprisonment in Canada of

less than six months, a permanent resident or protected person will generally have a

right to appeal potential loss of status for serious criminality to the Immigration Appeal

Division of Immigration and Refugee Board on equitable grounds. This is a very important

right, and could be the most significant protection they have from loss of status and

deportation from Canada.

• A foreign national is any person who is not a Canadian citizen or a permanent resident,

and has the most precarious immigration status. Foreign nationals require authorization

to enter Canada and to engage in activities such as working or studying. A single criminal

conviction for any hybrid offence under an Act of Parliament, even if the offence is

prosecuted summarily, will render a foreign national inadmissible for criminality and

subject to potential deportation.

Criminal procedures may also have other immigration implications. Someone who is making a 

refugee claim or has protected person status could face removal from Canada without any 

assessment of their risk of persecution following certain types of convictions. Certain convictions or 

sentences could affect the ability to sponsor relatives, eligibility to apply for citizenship or access to 

travel documents. Admissions or findings of fact in criminal matters could also have serious 

implications in immigration processes. Inadmissibility on security grounds or on grounds of organized 

criminality, for example, do not require convictions and could be based on admissions made in 

criminal processes. Findings of fact in a criminal court will also be given significant weight in 

equitable appeals or other immigration proceedings.  

• Note that the consequences of a plea or sentence will often be different with respect to

the immigration law of other countries such as the United States. If future entry into a

foreign jurisdiction is important to a client, then a referral to a competent practitioner of

foreign law is appropriate.

Inadmissibility for Criminality 

Section 36 is the most relevant section of IRPA for our purposes, and criminal practitioners should 

become very familiar with the portions dealing with convictions in Canada. The section distinguishes 

between inadmissibility for “criminality” and for “serious criminality”.  
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Section 36(1) of IRPA sets out the grounds of “serious criminality” for which both permanent 

residents and foreign nationals can be found inadmissible:  

36 (1) A permanent resident or a foreign national is inadmissible on grounds of 
serious criminality for   
(a) having been convicted in Canada of an offence under an Act of Parliament
punishable by a maximum term of imprisonment of at least 10 years, or of an offence
under an Act of Parliament for which a term of imprisonment of more than six months
has been imposed;

The definition of “criminality” is much broader, and applies only to foreign nationals: 

36 (2) A foreign national is inadmissible on grounds of criminality for  
(a) having been convicted in Canada of an offence under an Act of Parliament
punishable by way of indictment, or of two offences under any Act of Parliament not
arising out of a single occurrence;

It will be helpful to explore the relevant aspects of these sections in more detail. 

CONVICTIONS UNDER ACTS OF PARLIAMENT 

With respect to offences committed in Canada, s.36 requires that there be a conviction. Resolutions 

not involving conviction including:  

• discharge (whether conditional or absolute),

• acquittal,

• stay of proceedings,

• extra-judicial measures,

• peace bonds or orders under s.810 of the Criminal Code

• finding of not criminally responsible by reason of mental disorder

In short, with respect to criminal inadmissibility, anything short of a conviction on matters in Canada 

will have no impact on immigration status in Canada (although the underlying facts found or 

admitted may have repercussions in certain cases). 

One aspect of the definition that is worth underlining is that it refers only to “Acts of Parliament”. A 

conviction under a provincial statute will therefore not render someone inadmissible under IRPA. 

Similarly, contempt of court would also not qualify as a conviction under IRPA, even if there were a 

lengthy term of imprisonment, as the power to cite for contempt does not arise from an Act of 
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