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LEGAL EDUCATION SOCIETY OF ALBERTA 

These materials are produced by the Legal Education Society of Alberta (LESA) as part of its mandate in 
the field of continuing education.  The information in the materials is provided for educational or 
informational purposes only.  The information is not intended to provide legal advice and should not be 
relied upon in that respect.  The material presented may be incorporated into the working knowledge of 
the reader but its use is predicated upon the professional judgment of the user that the material is correct 
and is appropriate in the circumstances of a particular use. 

The information in these materials is believed to be reliable; however, LESA does not guarantee the 
quality, accuracy, or completeness of the information provided. These materials are provided as a 
reference point only and should not be relied upon as being inclusive of the law. LESA is not responsible 
for any direct, indirect, special, incidental or consequential damage or any other damages whatsoever 
and howsoever caused, arising out of or in connection with the reliance upon the information provided in 
these materials. 

This publication may contain reproductions of the Statutes of Alberta and Alberta Regulations, which are 
reproduced in this publication under license from the Province of Alberta.  

© Alberta Queen’s Printer, 2019, in the Statutes of Alberta and Alberta Regulations.  

The official Statutes and Regulations should be consulted for all purposes of interpreting and applying the 
law. 

© 2019. Legal Education Society of Alberta. All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or 
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise without the prior permission of the Legal 
Education Society of Alberta. 
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WILL DRAFTING  

1. Age of the Testator - If he/she is over the age of 65, it is highly unlikely that you are the first 

lawyer they have seen to draft their Will. Find out why they are coming to you and ask who 

their previous lawyer was and ask to review their previous Wills. Do not do their new Will 

without these issues being resolved to your satisfaction and do not rely solely on what you 

are being told.  

2. System Check - Consider instituting a new way of monitoring your Wills practice at the outset. 

If your assistant makes the appointments over the phone, record in your file who made the 

appointment, particularly if it is NOT the Testator. If it is a family member or a spouse, a small 

red flag should be flying. This will be self evident with the cautions below.  

3. Who Attends at the Appointment? -  Ideally it should only be the Testator but most often 

couples appear to do their Wills together. This is fine if the parties have only been married 

once and there are children only from that union. Even then, issues of trusts often become 

problematic depending on the kind of assets the parties have. If collaterals attend in widow 

or widower situations your spidey sense should go up particularly if there are children or step-

children. Your file should record who attended and make sure they are not in the room with 

you to give instructions even if the Testator requests they stay.  

4. Fundamental Questions That Must be Asked - This is relatively straightforward but the 

obvious is: Why are they changing their will at all? Updating is the stock answer but you have 

to go further particularly if there are changes affecting any beneficiary or if a new class of 

beneficiaries are being added. How did they get to your office and do they have their old Will? 

Do not discount family conflict which the Testator may not share with you.  

5.  Second Marriages - Biggest red flag of all. It is essential that you understand the dynamic of 

the family and what the parties’ intentions were at the time of their marriage. It is quite 

common with second marriages late in life, that each side wants to preserve the estate they 

had prior to marriage for the children of that union. Caution your clients that leaving 

everything to the survivor to do “the right thing” is never a good idea. This is so even if the 

second marriage is decades long. It is also common to have a pre-Nuptial agreement to 

further the division of their estates but that does not prevent an application being made for 

support. Perhaps an “in terrorum” clause may have to be considered. Make sure you have 

not only recorded everything you were told but also, as a prudent lawyer, send a letter to the 

client if you feel that the Will they have decided upon will likely attract a lawsuit. Why would 
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