
 
 62140.00 

 

Drafting Considerations for  
Wills and Estate Practitioners  

Edmonton, Alberta 
 

Calgary, Alberta 
 

Chair 

Jennifer R. Lamb 

Carscallen LLP 

Calgary, AB 

Faculty 

The Honourable Bonnie L. Rawlins  

Dispute Resolution Associates  

Calgary, AB 

Aaron Bickman  

McLeod Law LLP  

Calgary, AB 

Malkit Atwal 

Field Law LLP 

Edmonton, AB 

Michelle D. Millard 

Felesky Flynn LLP 

Edmonton, AB 

Shannon James 

Borden Ladner Gervais LLP  

Calgary, AB 

  

LE
SA

 L
IB

RA
RY



2 

LEGAL EDUCATION SOCIETY OF ALBERTA 

These materials are produced by the Legal Education Society of Alberta (LESA) as part of its mandate in 
the field of continuing education.  The information in the materials is provided for educational or 
informational purposes only.  The information is not intended to provide legal advice and should not be 
relied upon in that respect.  The material presented may be incorporated into the working knowledge of 
the reader but its use is predicated upon the professional judgment of the user that the material is correct 
and is appropriate in the circumstances of a particular use. 

The information in these materials is believed to be reliable; however, LESA does not guarantee the 
quality, accuracy, or completeness of the information provided. These materials are provided as a 
reference point only and should not be relied upon as being inclusive of the law. LESA is not responsible 
for any direct, indirect, special, incidental or consequential damage or any other damages whatsoever 
and howsoever caused, arising out of or in connection with the reliance upon the information provided in 
these materials. 

This publication may contain reproductions of the Statutes of Alberta and Alberta Regulations, which are 
reproduced in this publication under license from the Province of Alberta.  

© Alberta Queen’s Printer, 2019, in the Statutes of Alberta and Alberta Regulations.  

The official Statutes and Regulations should be consulted for all purposes of interpreting and applying the 
law. 

© 2019. Legal Education Society of Alberta. All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or 
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise without the prior permission of the Legal 
Education Society of Alberta. 
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COLLECTING THE (CORRECT!) INFORMATION 

“The art and science of asking questions is the source of all knowledge.” 
Thomas Berger 

A legal practice focused on estate planning can be a fulfilling and challenging career. And, if the legal 

career does not work out, you can pivot quite quickly into writing TV dramas or movie scripts since 

the information that you become privy to is quite astounding and will be a great source for scripts! 

The first step to start the estate planning process is to meet with your client to obtain all relevant 

information. This information will allow you to provide helpful recommendations about what your 

client should consider in formulating the estate plan. In the initial meeting with your client, the goal is 

to create a connection that will facilitate useful responses to your questions and to be able to 

effectively read the body language of your client. Knowing where to probe further in response to an 

answer provided by your client is a true skill! But to keep you on track and to not get sidetracked by 

the soap opera of your client’s life, it is helpful to have a fulsome questionnaire to ensure that you 

ask all of the right questions. Attached as Schedule “A” is a list of potential types of assets that your 

clients may own. But don’t be a slave to the questionnaire – as mentioned, certain answers may 

take you in very different directions as your client relays information to you. 

The next step is to verify some of the information provided to you by your client since clients are 

notoriously uninformed about their own affairs!  For instance, it is important to confirm the registered 

ownership of real estate, the shareholders of corporations, the owners and beneficiaries of life 

insurance, the beneficiaries of registered assets, etc. Remember the old adage: You can’t give away 

what you don’t own!! 

Ideally, it is recommended that you conduct independent searches and reach out directly to the 

client’s investment advisors and bankers to ensure that the ownership and named beneficiaries are 

as your client thought they may be. There are some situations where this may not be cost effective or 

perhaps necessary. For example, for a young couple in their first relationship/marriage with very little 

in the way of assets, there may not be any reason to verify ownership of assets if they plan on gifting 

everything to the survivor on the first to die. However, verifying the ownership of assets can be very 

important for most other situations, including the following: individuals in second (or third or fourth) 

relationships, parties with children from prior relationships, parties who are older and have more 

than one adult child, high net worth parties (who rarely have a clear idea of what they own!) or 

parties who own private corporations. 
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One of the most useful things that you can do for your client is to unearth issues or problems that 

may exist in how they own their assets or who is named as a beneficiary of the assets so that you 

can help tidy up their affairs. Then drafting clearly worded, effective documents can increase the 

chance that the estate does not end up in prolonged litigation. 

JOINT ASSETS 

Joint assets are a quick and easy way to move assets into the surviving owner’s name on the death 

of one of the joint owners. This is regularly used between spouses (in their first marriages) as an 

effective estate planning tool. Real estate, bank accounts and investment accounts can all be held 

jointly with the right of survivorship. 

However, if joint ownership is used between parties other than spouses (in their first marriage), then 

there can be significant problems. In fact, the confusion that arises from owning assets as joint 

owners in estate administration matters has created much litigation.   

Between married spouses a presumption of advancement applies. This is statutorily recognized for 

parties domiciled in Alberta.1 As such, for any property held jointly between the spouses, there will be 

a presumption that on the death of the first spouse, that deceased spouse intended to gift 

ownership of the asset to the surviving spouse.   

The presumption of advancement also applies between parents and their minor children. 

For all other situations, there is a presumption of resulting trust where assets are held jointly with 

another party or parties, which means that the property reverts back to the estate of the deceased 

party unless that presumption can be rebutted.  Equity does not presume a bargain not a gift! 

These concepts were addressed in the seminal case from the Supreme Court of Canada (“SCC”) of 

Pecore vs. Pecore2 (“Pecore”) and the companion case of Madsen vs. Saylor3 (“Madsen”).   

In Pecore, a father moved a bank account into joint ownership with his daughter to avoid probate 

fees in Ontario. During his lifetime, the father claimed the income earned on the account on his tax 

return and his daughter could not access the account without his permission. The father’s Will left 

his estate to his daughter and her disabled husband. On the father’s death, the daughter claimed 

 
1 Matrimonial Property Act (Alberta) section 36. 

2 [2007] SCC 17. 

3 [2007] SCC 18. 
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