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INTRODUCTION 

Section 8 of the Matrimonial Property Act (the “MPA”) has been a consistent source of both interest 

and confusion since its introduction. As we are all already aware, section 7 of the MPA requires us to 

consider the factors in section 8 prior to the Court dividing the property in a manner that is “…just 

and equitable.” Section 7’s default rule for dividing property is to split it equally between the parties, 

unless section 8’s factors would make that inequitable. 

This creates challenges for practitioners in being able to advise clients with some certainty as to 

when Courts will deviate from the rule of equal division. As the case law has evolved, we have 

obtained more information as to when unequal divisions are likely to be ordered by the Court. This 

process will continue to evolve. 

The amendments to the MPA incorporated in the new Family Property Act will continue to impact the 

law in the area. The Courts will have to consider how section 8 factors should be addressed for adult 

interdependent relationships, and whether they will be given the same weight as has been applied 

for married couples. In addition, the new Act will also permit the Court to weigh factors from the 

beginning of an interdependent relationship for a married couple, many of whom co-habited prior to 

their marriage. 

LESA HISTORY 

This general topic has been frequently considered in LESA seminars in the past. In fact, it appears 

that every time the subject of Matrimonial Property is considered, we look again at section 8 to 

determine what new things have arisen. 

In 2005 Monica Bast1, now Justice Bast, examined when exempt property’s increase in value was 

shared equally or unequally after the Court looked at section 8 factors. At the time, there were 

several cases on both sides of the ledger. As is consistently the case, there were no hard and fast 

rules, but each case was determined on its own particular facts. 

In 2009 Renee Cochard2, prior to becoming Judge Cochard, looked at the unequal division of 

matrimonial property after the decision in Hodgson v Hodgson, 2005 ABCA 13 (“Hodgson”). Hodgson 

was quite clear that matrimonial property was to be divided as of the date of trial. It also outlined the 

process to apply when dividing matrimonial property. The paper recommended strongly that we 

 

1 Monica Bast, “Following the Money,” Legal Education Society of Alberta, May 2005. 

2 Renee Cochard, “Unequal Division of Matrimonial Property: Post-Hodgson,” Legal Education Society of Alberta, May 2009. 
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