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INTRODUCTION 

The purpose of this paper is to assist counsel to either prosecute or defend a wiretap case. It 

is designed to supplement Karen Molle’s paper on this topic. The paper is to be a starting 

point for counsel when faced with this type of case and to assist in identifying non-Charter 

issues that will arise in this type of case. For reasons that are set out later in this paper if 

counsel wishes to have evidence excluded from an authorization that either was not properly 

granted or implemented, defence counsel should seek exclusion of the evidence under s. 

24(2) of the Charter alleging a violation under s. 8 of the Charter.  

 

The opinions expressed in this paper are those of the author and should not in any be viewed 

as those of Alberta Justice. 

OVERVIEW OF THE LAW OF THE INTERCEPTION OF PRIVATE COMMUNICATIONS 

Part VI of the Criminal Code is designed to protect the privacy of individuals by making it an 

offence under s. 184(1) of the Criminal Code to unlawfully intercept private communications.  

It should be noted that s. 184(2) makes it clear that it is not an offence to intercept a private 

communication when one side of the communication consents to the interception. Part VI 

also sets out several exceptions to that which allows law enforcement to intercept private 

communications.  

 

To understand this area you must first look at what constitutes a “private communication”. 

Section 183 of the Criminal Code states “private communication”: 

 

 “means any oral communication, or any telecommunication made by 

an originator who is in Canada or is intended by the originator to be 

received by a person who is in Canada and is made under 

circumstances which it is reasonable for the originator to expect that 

it will not be intercepted by any person other than the person 

intended by the originator to receive it, and includes any radio based 

telephone communication that is treated electronically or otherwise 

for the purpose of preventing intelligible reception by any person 

other than the person intended by the originator to receive it”.   
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Section 35 of the Interpretation Act (RSC 1985, C.I-21) provides a definition of 

telecommunications.   

 

Examples of communications that have been held not to be private communications are 

things are such as pager communications1 and calls to Police Communication Centres2.  It 

should be noted that courts, such as in the Lubovac case, look at whether or not there was a 

reasonable expectation of privacy in the communicated messages.  

INTERCEPTIONS WHERE NO AUTHORIZATION IS REQUIRED 

Under section 184.1 of the Criminal Code, the police can intercept private communications 

when one party consents to the interception when the agent of the state believes on 

reasonable grounds that there is a risk of bodily harm to the person who consented to the 

interception and the purpose of the interception is to prevent bodily harm.  Evidence 

obtained by this type of interception is not admissible as evidence except for the purpose of 

proceedings in which actual attempted or threatened bodily harm is alleged3 and the police 

are under an obligation to destroy any recording and any notes made thereof if the private 

communication does not disclose any evidence of bodily harm or attempted bodily harm or 

attempted bodily harm is likely to occur.  This section is designed primarily to protect 

undercover officers.  

 

Another section of the Criminal Code that allows an interception in exceptional 

circumstances is section 184.4. It allows the police to intercept private communications 

when a peace officer believes on reasonable grounds that the urgency of the situation is 

such that an authorization could not with reasonable diligence be obtained under any other 

provision of Part VI of the Criminal Code and the peace officer believes on reasonable 

grounds that such an interception is immediately necessary to prevent an unlawful act that 

could cause serious harm to any person or property and that the originator of the private 

communication or the person the originator intended to receive it is the person who would 

perform the act that is likely to cause the harm to the victim or intended victim.  Case law is 

divided whether or not this section violates section 8 of the Canadian Charter of Rights and 

Freedoms.  In B.C. it was held to violate s. 8 and is not saved by section 14. In Ontario it has 

                                                 
1 R. v. Lubovac, (1989) 52 CCC (3d) 551 (ABCA) 
2 R .v. Monachan, (1981) 60 CCC (2d) 286 (ONCA) aff’d[1985] 1 SCR 176 
3 Section 184.1(2) of the Criminal Code.  
4 R. v. Tse (2008), 231 CCC (3d) 237 (BCSC) also referred to as T. v. Six Accused Persons 
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	The Supreme Court case of R v Chesson3F  requires that an authorization list as “knowns” all persons who were identified at the time the order was obtained about whom it can be said there were reasonable grounds to believe that intercepting their comm...
	Whether or not a person is “known” is determined by asking whether, at the time the authorization was applied for, the police knew who that person was and had reasonable grounds to believe that intercepting them might assist the investigation. If the ...
	The police may intercept those who were “unknown” at the time the order was granted, provided they are caught by an appropriately worded basket clause.  Basket clauses cannot capture persons who met the Chesson criteria when the order was granted. A r...
	Minimization refers to restrictions or terms within an order that are designed to minimize subsidiary intrusion into the privacy of innocent third parties. An order should be drafted in such a way as to minimize intrusions into privacy. Counsel may wa...
	Police must minimize intrusions into privacy at public places and they usually make efforts to do so by accompanying the interception with visual surveillance or live monitoring of the calls to ensure interception occurs only when named targets are us...
	In R v Caines,18F  Greckol J. found a breach of section 7 of the Charter where the authorizations required "live audio monitoring" but a significant number of intercepted communications were “put away” and some of the calls requiring live monitoring w...
	Greckol J. found that the continued use of these procedures, with knowledge that they might be illegal, undermined society's expectations of fairness in the administration of justice. This method of interception potentially created a significant breac...
	The only pre-condition to the admissibility of wiretap evidence is Section 189(5) of the Criminal Code which has three requirements:
	• reasonable notice of intention to tender the evidence at trial;
	• a transcript; and
	• a statement of time, date and place of the private communication and the parties thereto; if known.
	It should be noted that 189(5) refers to notice being given as to the place of the private communication and not the place of the interception of the communication.21F  In R. v. Morello,22F  the Alberta Court of Appeal indicated that the statement of ...
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