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TRANSFER PROVISIONS UNDER A COMMERCIAL LEASE 

INTRODUCTION 

This paper discusses the topic of transfer provisions in commercial leases.  It will generally follow the 

format of the typical transfer clauses in a landlord's standard form lease with occasional segways to 

see how the contractual provisions may clarify or add to the common law, either for the benefit of the 

landlord or the tenant. 

A common complaint from tenant's counsel is "why does the transfer provision have to be so long?"  

Why can't we simply say "the tenant will not assign or sublease without the prior written consent of 

the landlord, which shall not be unreasonably withheld"?    

Usually the landlord's clause already says the landlord will not unreasonably withhold consent, but 

generally landlords want to clarify and add to the common law as follows: 

(a) clarify or add reasons why the landlord can refuse consent; 

(b) add the right to take back the space; 

(c) add a right of first refusal to take the deal offered to the assignee or sub-

tenant; 

(d) add the right to impose conditions as part of granting its consent; and 

(e) add that if the tenant alleges that the landlord is unreasonably withholding its 

consent, the tenant's only remedy is to seek a court order determining the 

matter and that the tenant is not entitled to the full range of remedies such 

as lease termination or damages.    

On the tenant side, tenants will want to clarify when it is unreasonable for the landlord to refuse 

consent and may also want to be released on assignment.  Without a release on an assignment by 

the original tenant, the common law requires that the original tenant remains liable.  Unless a tenant 

has substantial bargaining power, such release is unlikely to be granted by the landlord. 

Tenants will want flexibility to assign or sublet their premises or allow change of control or other 

restructuring while landlords want to ensure that the tenant's assignment, sublease and transfer 

rights do not adversely affect the operation, financeability, value, status, use or control of the project.  

Landlords will have undertaken a careful selection process in choosing the tenant based on what it 
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brings to the operation and value of the project, both in terms of business history and financial 

covenant, and want to ensure this selection process is not undone by assignment and subleasing. 

OFFER TO LEASE 

The first step is often the offer to lease.  The landlord's form of offer to lease will set out the main 

business terms and will contain a covenant to execute the landlord's standard form lease, 

sometimes subject to amendments requested by the tenant and approved by the landlord, acting 

reasonably. 

It is critical both from the landlord and tenant's point of view that the offer addresses the subject of 

the transfer of the lease.  When reference is made to the transfer of the lease, this means a transfer 

of the tenant's interest under the lease either by way of assignment, sublease, licence or charge or 

mortgage of the tenant's leasehold interest granted under the lease.  More on this later. 

In the offer the landlord will want a prohibition on transfer of the lease except in accordance with the 

provisions of its standard form lease.  If this prohibition is not present in the offer, then at common 

law the agreement formed by the acceptance of the offer to lease will be freely assignable.  The 

landlord may then be obligated to enter into a lease with a party other than the original tenant with 

no approval rights.  For a landlord who has underwritten the lease based on a particular tenant's 

financial covenant, this is a less than desirable result.  Arguably, the original tenant is not released 

upon assignment and, as a result, the landlord could insist both parties enter the lease as tenant, 

which may create enough difficulties for the original tenant and its assignee to bring them to the 

table to work something out with the landlord.  For example, if the lease contains a continuous 

operating covenant it will be difficult for the original tenant to comply with that obligation. 

In the offer the tenant will want the offer to state that the landlord's consent to an assignment or 

sublease will not be unreasonably withheld.  This is a fair point, as courts will not imply an obligation 

on the part of the landlord not to unreasonably withhold consent unless same can be shown to have 

been the parties' intentions.  Accordingly, some offers from tenants contain a clause to the effect 

that the tenant shall not assign or sublease without the consent of the landlord, such consent not to 

be unreasonably withheld.  If the landlord agrees to this, it is critical that the landlord at least add 

provisions to the effect that such clause in the offer is "subject to the terms and conditions of the 

assignment and sublease provisions in the landlord's standard form lease" and ensures that the 

assignment clause in the landlord's standard form lease governs to the extent of conflict with the 

offer.  The landlord must avoid a situation where the offer to lease contains a stand alone 
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	(a) clarify or add reasons why the landlord can refuse consent;
	(b) add the right to take back the space;
	(c) add a right of first refusal to take the deal offered to the assignee or sub-tenant;
	(d) add the right to impose conditions as part of granting its consent; and
	(e) add that if the tenant alleges that the landlord is unreasonably withholding its consent, the tenant's only remedy is to seek a court order determining the matter and that the tenant is not entitled to the full range of remedies such as lease terminati
	1. Assignment to an affiliate (but only so long as the assignee remains an affiliate).  The term affiliate should be as defined in the applicable Business Corporations Act to put a fence around this exception.  The term "affiliate" essentially requires com�
	2. Amalgamation, merger, or similar corporate reorganization, provided it does not result in a change of control and the financial covenant is not weakened.  As discussed earlier, without an express prohibition against amalgamation courts typically view an�
	3. Sale of all or substantially all of the assets of the tenant to an assignee.  This is on the theory that the assignee will then have a similar financial covenant and operating capabilities.  Larger tenants often seek to reduce this to the sale of all or�
	1. Parties often take the view that adding that the words "consent will not be unreasonably withheld" adds certainty and objectivity, but this is true only to a certain extent.  With respect to certainty, there is a Lord Denning quote saying that "reasonab	
	2. Parties may clarify that although they will not unreasonably withhold consent, they are entitled to act in their own best interests - that is, they do not have to come to a reasonable solution that satisfies both parties' interests.  An Alberta case4F  	
	3. Case law indicates that a landlord is entitled to consider the effect that the proposed assignee will have on the value of the building or project.  An Ontario Trial Division case5F  held that the landlord reasonably withheld approval of an assignment f

	4. A landlord is not entitled to impose conditions or terms that are outside or different from the original lease.8F   Examples of conditions that may violate this requirement could include landlord insistence on amendments to the lease, an increase in ren�
	It is conceivable that there may be situations where the landlord has reasonable reasons to refuse consent, but may legitimately want to make a proposal which somehow changes the lease deal in a way that may be mutually satisfactory to all parties.  T...

	5. In the clause that provides that the landlord's consent will not be unreasonably withheld, tenants often want to add "or unreasonably delayed".  An Alberta Court of Appeal case9F  indicates this might be implied anyways, holding that a failure to reply �
	6. Although the Alberta case10F  indicated that a failure to respond is an unreasonable refusal, a Manitoba Court of Queen's Bench case11F  held that a landlord is not required to provide reasons for refusing consent.  For a landlord, preferably the lease �
	7. An Alberta case (affirmed by the Court of Appeal)12F  held that the court will not necessarily imply that the landlord's consent to assignment or sublease will not be unreasonably withheld.  Accordingly, the tenant should insist on this clause.
	8. The same Alberta case held that, if the landlord is obligated not to unreasonably withhold consent, the onus is on the tenant to establish that the landlord unreasonably withheld consent (many landlord's leases confirm this onus to remove any doubt). In
	9. It is not very safe for a landlord to rely on the term "creditworthy".  In an Ontario decision14F  where "creditworthy" was not defined in the lease, the court noted that the Oxford Dictionary definition of "creditworthy" was simply "considered suitable
	10. If a landlord unreasonably withholds approval, it may constitute a fundamental breach of the lease, not only entitling the tenant to get out of the lease, but also entitling the tenant to sue the landlord for damages.15F   Most landlords include a clau
	11. Several provinces, including Alberta, have enacted legislative provisions which act to override transfer provisions in a lease when a landlord is faced with a bankrupt tenant.  In Alberta, the Landlord's Rights on Bankruptcy Act (LRBA) expressly author
	Landlord List of Reasonable Grounds for Refusal
	1. USatisfactory compatibility with the tenant mix.U   This is generally consistent with the case law.  A tenant (such as a chiropractor) may ask for clarification that an assignee with no change of use (another chiropractor) will be considered to be compa�
	2. USatisfactory financial resources and a financial covenant as strong as or stronger than that of the tenant as at the date of the lease and 30 days prior to the assignment.U  Many landlords would like to assume that if the financial covenant of the subt�
	Turning to the sublease situation, sometimes tenants make the argument that the covenant of the subtenant should be irrelevant to the landlord because the landlord has no privity with the subtenant.  However, the subtenant's covenant does matter due t...

	3. UThe transfer may put the landlord in breach of any restrictive covenant or exclusive use granted to any other tenant or person.U  Landlords should be careful to ensure this clause covers any restrictive covenant granted not only to tenants, but also to�
	4. UThe transfer is consistent with the lease and the landlord has approved any change in use.  This is perhaps a statement of the obvious, but it is good to include for certainty.U  The tenant may ask for the landlord's agreement not to unreasonably withh�
	(i) prohibit consulate, embassy, trade commission, etc. or crown corporation or government or public services - these tenants can cause security problems, may not be compatible with each other, and welfare, unemployment, or other government offices may red�
	(ii) would increase traffic or demands on the base building, parking, elevators, or other building elements or common areas; and
	(iii) may violate exclusive uses granted to others.

	The landlord will also want the tenant to demonstrate that any permits or approvals required for any such change in use have been obtained.
	5. UThe transfer is not to an existing tenant and the landlord does not have other space suitable for leasing to the transferee.U  The landlord essentially is saying to the tenant "the nature of this transaction is that I am the landlord in the business of�
	6. UThat the rental rate under the sublease will not be less than one or all of  the following.
	(i) The basic rent under the head lease - tenants often object on the basis that it is typically difficult to obtain sublease rent that is as high as the base head lease rent.
	(ii) Market rent for either:
	(1) A head lease - again, tenants often object on the basis that sublease market rent is typically lower than head lease market rent; or
	(2) Market rent for sublease space - tenants often argue they have every motivation to maximize sublease rent so this type of clause is unnecessary and tenants don't want the landlord looking over their shoulder.  Landlords are not often willing to rely si�

	The compromise may be to say one or more of such restrictions will not apply if the landlord is satisfied that the payment of lesser rent will not detrimentally affect the landlord's leasing program.  The landlord's position is that it is leasing to t...

	7. UAn event of default is in existence.U  Without this contractual provision, the landlord may not be able to require a tenant to cure defaults before assignment.  A tenant may want to limit this to a material default, to which the landlord may respond "i�
	(a) permitted transfers;
	(b) if the tenant is selling its business and needs to assign the lease in order to realize the potential profit from the sale of its business; this concept should be included in the concept and definition of permitted transferee; or
	(c) if the tenant is subleasing because it is initially taking more space than it requires to allow for future expansion.  Landlords often want to put a fence around this exception, and for example limit it to 20% of the space and only during the first few�

	1. Avoid stating independently that the tenant may assign with consent of the landlord which will not be unreasonably withheld, then providing that notwithstanding that clause the landlord can terminate.  Instead, provide that upon request for consent the �
	2. Always give the tenant the right to withdraw its request for consent.
	3. If feasible do not give a contractual cure period for a tenant to cure an assignment made without consent, as none exists at common law.
	(a) option to renew or extend;
	(b) option to expand or a right of first refusal - if the tenant subleases space this demonstrates contraction, so why should the tenant tie up other space with expansion rights or a right of first refusal;
	(c) tenant allowance;
	(d) tenant's right to self-insure;
	(e) tenant's right to permitted transfers without landlord consent;
	(f) tenant's right to conduct certain interior alterations or operate for extended hours without landlord consent.  These are often only given on the basis that the original tenant is such a first class operation, the landlord has comfort the alterations o�
	(g) exclusivity or any other "anchor tenant" rights.

	1. If the assignee has an equally strong financial covenant, with a mechanism for determining the strength of its covenant.
	2. If the tenant purchases the building it can effectively become the landlord and release itself as tenant.  This typically can only work in a single tenant building.  The difficulty is that landlords are reluctant to commit to a sale price, even based on�
	3. Less common, a landlord might agree that the original tenant is released after the new tenant establishes a successful track record, for example for 2 years.
	Consent Agreements
	As discussed above, landlords will typically require assignees or subtenants to enter into agreements that are often called consent agreements.  The consent to assignment agreement will require the assignee to be bound by the terms of the lease as if ...
	NON-DISTURBANCE AGREEMENTS
	It is not uncommon for a building or development to be the subject of financing, which causes a tenant to consider its rights and interests vis-à-vis the rights and interests of a lender who has a prior registered mortgage.  If the landlord defaults o...
	The above issues also apply to subtenants.  Richard Olsen in A Commercial Tenancy Handbook28F  notes that it is becoming more common for a subtenant to seek a NDA from the head landlord to protect its interest if the head tenant defaults under the hea...
	From the landlord's perspective, if a subtenant requests a NDA from the landlord's lenders, the landlord should only agree to use "reasonable efforts" to obtain such NDA and only do so at the tenant's expense.  From the subtenant's perspective, the ND...
	Issues also arise if the head tenant becomes bankrupt.  If there is no NDA, the subtenant is subject to the LRBA.  Under this act, if a subtenancy exists at the time of the head tenant's bankruptcy, the subtenant can elect to have a direct tenancy wit...
	Typical Non Disturbance Agreement
	Please see Schedule E and Schedule F for examples of typical non-disturbance agreements on both a tenant and landlord form, respectively.
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	(a) an Event of Default on the part of the Tenant hereunder has occurred and is continuing;
	(b) the proposed Transfer would be or could result in violation or breach of any covenants or restrictions made or granted by the Landlord to other tenants or occupants, or prospective tenants or occupants, of the Building;
	(c) in the Landlord's reasonable opinion:
	(i) either the financial background or the business history and capability of the proposed Transferee is not satisfactory;
	(ii) the nature or character of the proposed business of the proposed Transferee is such that it might harm the Landlord's business or reputation or reflect unfavourably on the Building, the Landlord, or other tenants of the Building, or the image of any o�
	(iii) the use of the Premises by the proposed Transferee could be incompatible with the other businesses or activities being carried on in the Building or could result in excessive demands being placed on the Building Systems or other Common Areas and Faci�
	(iv) if the Transfer affects less than all of the Premises, the portion affected or the portion remaining are not acceptable in respect of size, access or configuration;

	(d) the proposed Transferee or any principal of the proposed Transferee or any principal shareholder of the proposed Transferee has a history of defaults under other commercial leases or does not have a satisfactory history of compliance with laws;
	(e) the Landlord at the time has, or will have in the next ensuing three month period, other premises in the Building suitable for leasing to the proposed Transferee;
	(f) the basic and additional rent payable by the Transferee is less than the Basic Rent and Additional Rent payable by the Tenant hereunder as at the effective date of the Transfer except in the case where the Landlord determines, in its sole discretion, t�
	(g) the proposed Transfer is to:
	(i) an existing tenant or occupant of the Building or of any other building owned or managed by the Landlord or any of its affiliates within the same market area as determined by the Landlord; or
	(ii) a consulate, embassy, trade commission or other representative of a foreign government; or
	(iii) a government, quasi-government or public agency, service or office.

	(a) it consents or does not consent to the Transfer in accordance with the provisions of this Lease; or
	(b) it elects to terminate this Lease as to the part of the Premises affected by the proposed Transfer, or as to the whole Lease and Premises if the proposed Transfer affects all of the Premises.
	(a) the Tenant and the Transferee shall execute, prior to the Transfer being made, an agreement with the Landlord in the Landlord’s form including the Transferee’s covenant to be bound by all of the terms of this Lease;
	(b) notwithstanding any Transfer, the Tenant shall remain liable under this Lease and shall not be released from performing any of the terms of this Lease. The Tenant’s liability shall continue notwithstanding any amendment of this Lease throughout the Ter�
	(c) if the basic and additional rent (net of reasonable out of pocket costs for commissions, for cash allowances and for Alterations required by and made for the Transferee by the Tenant, amortized on a straight line basis over the term of the Transfer) to�
	(d) if the Transfer is a sublease, the Transferee will agree to waive any statutory or other right to apply to a court or to otherwise elect to:
	(i) retain the unexpired term of the Lease or the unexpired term of the sublease;
	(ii) obtain any right to enter into any lease or other agreement directly with the Landlord; or
	(iii) otherwise remain in possession of any portion of the Premises, in any case where the Lease is terminated, surrendered or otherwise cancelled, including, without limitation, any disclaimer, repudiation, surrender or other termination (each of these tr�

	(e) if there is an Early Termination, the Tenant and any Transferee (except the bankrupt or insolvent Tenant or Transferee) to whom the Landlord gives Notice within 60 days after the Early Termination, shall be considered to have entered into a lease with �
	(f) notwithstanding the effective date of any permitted Transfer as between the Tenant and the Transferee, all Rent for the month in which such effective date occurs shall be paid in advance by the Tenant so that the Landlord will not be required to accept�
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	ARTICLE 1  TRANSFERS BY TENANT
	1.1 Transfers by the Tenant
	(a) an Event of Default on the part of the Tenant hereunder has occurred and is continuing;
	(b) in the Landlord's reasonable opinion:
	(i) the financial background of the proposed Transferee is not satisfactory; or
	(ii) the nature or character of the proposed business of the proposed Transferee is unethical, immoral or illegal; or

	(c) the proposed Transferee or any principal of the proposed Transferee or any shareholder of the proposed Transferee has a history of defaults under other commercial agreements or does not have a satisfactory history of compliance with Applicable Laws.

	1.2 Tenant’s Notice of the Transfer
	(a) notify the Tenant either that it consents to the Transfer; or
	(b) notify the Tenant it does not consent to the Transfer and provide written reasons to the Tenant for not consenting to the Transfer,

	1.3 Conditions of Transfer
	(a) prior to the Transfer being made and becoming effective, the Tenant and the Transferee shall execute and deliver a consent agreement in a form acceptable to the Landlord and Tenant, both acting reasonably, agreeing to be bound by this Lease;
	(b) notwithstanding any Transfer, the Tenant shall remain liable under this Lease and shall not be released from performing any of the terms of this Lease unless the financial terms of the Lease are amended or the Term is renewed or extended; and
	(c) notwithstanding the effective date of any permitted Transfer as between the Tenant and the Transferee, all Rent for the month in which such effective date occurs shall be paid in advance by the Tenant so that the Landlord will not be required to accept�

	1.4 Permitted Transfers
	1.5 No Advertising
	1.6 Permitted Charges
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	Schedule B
	Analyzing Commercial Lease Contracts

	Ian E. MacRae
	Macleod Dixon LLP
	Calgary, Alberta
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	1. Interpretation
	2. Subtenant Bound By Lease
	3. Consent and Conditions to Agreement
	(a) the Tenant performing its obligations under the Lease;
	(b) the Subtenant performing its obligations under the Sublease to the extent that a breach of any such obligation would be, if not performed, a breach under the Lease; and
	(c) any existing parking licence agreement with the Tenant being terminated as of the commencement date of the term of the Sublease and the Subtenant entering into a parking licence agreement, in the Landlord's standard form, with respect to any parking it�

	4. No Release
	5. Specific Provisions of Lease and Sublease
	6. Amendment of Sublease
	7. Payment of Rent
	(a) payments received by the Landlord will be credited to the Rent owing under the Lease; if the Landlord gives the Payment Notice to Subtenant, the Landlord shall concurrently give a copy of the Payment Notice to Tenant; the Landlord agrees that if it rec�
	(b) payments shall in no way limit Tenant's liability to the Landlord under the Lease and the parties acknowledge and agree that such arrangement shall not be considered an assignment of the Lease and shall not in any way constitute Subtenant as tenant of �
	(c) the Landlord shall have no obligation, whatsoever, to Tenant arising from this direct payment including, but not limited to, reporting the collection of the direct payment or taking collection proceedings against Subtenant; and
	(d) payment by Subtenant shall not limit the Landlord's right to demand future rental payments from Tenant only at any time.

	8. Limited Agreement
	9. The Tenant's Continuing Liability
	12. Subordination
	13. Additional Rent
	14. Termination of Lease and Attornment
	15. Services
	16. Waiver and Privity
	17. Termination of Parking
	18. Notices
	(a) if to the Landlord, at the Landlord's address in the Lease;
	(b) if to the Tenant, at such address as may be specified for the Tenant from time to time or the last known address as provided by the Tenant to the Landlord; and
	(c) if to the Subtenant,

	19. More Than One Entity
	20. The Tenant and the Subtenant Bound
	21. Amendments
	22. Governing Laws
	This Agreement shall be governed by the laws of Alberta and Canada applicable therein.
	23. Successors and Assigns
	24. Counterpart Execution
	25. Electronic Delivery
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	Schedule C
	Analyzing Commercial Lease Contracts

	Ian E. MacRae
	Macleod Dixon LLP
	Calgary, Alberta
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	1 The Lender hereby recognizes the Lease and hereby agrees that so long as the Tenant is not in material and repeated default in the payment of rent or in the performance of the covenants and terms of the Lease, the Tenant shall have the right to peaceably
	2 The Tenant covenants and agrees with the Lender that the Tenant will observe and perform all the covenants, terms, conditions, provisos and agreements on the part of the Tenant to be performed under the Lease.
	3 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease as a result of the exercise by the Lender of its rights under the Mortgage, the Tenant shall be bound to the Lender under all of the terms of the Lease for the balance�
	4 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease, the Lender covenants and agrees with the Tenant that the Lender will assume the obligations of the landlord under the Lease (whenever arising and subject to all of th�
	5 Subject to the provisions of paragraph 1 hereof, the terms and provisions of the Mortgage shall continue in full force and effect, and this Agreement shall not alter or prejudice any rights which the Lender may have under the Mortgage or against the Mort�
	6 No waiver of or neglect to enforce any right to forfeiture of the Lease or right of re-entry upon breach of any covenant, agreement or condition therein contained shall be deemed to be a waiver of such rights or any of them upon any subsequent breach of �
	7 The rights and obligations hereunder of the Tenant and the Lender shall enure to the benefit of and be binding upon their respective successors and assigns including, but not limited to, any purchaser of the fee at a foreclosure or other sale of the Mort�
	8 This Agreement shall only be binding upon the Lender and its respective successors and assigns based on the provisions of the Lease dated (, 20(, and no amendment to the Lease entered into by the Tenant shall be effective and binding upon the Lender (alt�
	9 Any notice or other communication given by the Tenant to the Mortgagor under the Lease with respect to substantial default under the Lease which could lead to the termination, surrender or cancellation of the Lease by the Tenant will also be given by the�
	10 Any notice or other communication required or permitted to be given pursuant to this Agreement shall be given or made in writing and shall be served personally upon any executive officer of the party for whom it is intended, as the case may be, or maile�
	(a) in the case of the Tenant addressed to:
	(b) in the case of the Lender addressed to:
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	Schedule E
	Analyzing Commercial Lease Contracts

	Ian E. MacRae
	Macleod Dixon LLP
	Calgary, Alberta
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	1. Interpretation
	2. Assignee Bound By Lease
	3. Consent and Conditions to Agreement
	(a) the Tenant performing its obligations under the Lease;
	(b) the Assignee performing its obligations under the Assignment to the extent that a breach of any such obligation would be, if not performed, a breach under the Lease; and
	(c) [insert other applicable conditions, if any]

	4. No Release
	5. Specific Provisions of Lease and Assignment
	6. Limited Agreement
	7. The Tenant's Continuing Liability
	8. Acceptance by the Tenant and the Assignee
	9. Insurance
	10. Notices
	11. More Than One Entity
	12. The Tenant and the Assignee Bound
	13. Amendments
	14. Governing Laws
	15. Successors and Assigns
	16. Counterpart Execution
	17. Electronic Delivery
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	Schedule D
	Analyzing Commercial Lease Contracts

	Ian E. MacRae
	Macleod Dixon LLP
	Calgary, Alberta
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	1 The Lender hereby recognizes the Lease and hereby agrees that so long as the Tenant is not in material and repeated default in the payment of rent or in the performance of the covenants and terms of the Lease, the Tenant shall have the right to peaceably
	2 The Tenant covenants and agrees with the Lender that the Tenant will observe and perform all the covenants, terms, conditions, provisos and agreements on the part of the Tenant to be performed under the Lease.
	3 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease as a result of the exercise by the Lender of its rights under the Mortgage, the Tenant shall be bound to the Lender under all of the terms of the Lease for the balance�
	4 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease, the Lender covenants and agrees with the Tenant that the Lender will assume the obligations of the landlord under the Lease (whenever arising and subject to all of th�
	5 Subject to the provisions of paragraph 1 hereof, the terms and provisions of the Mortgage shall continue in full force and effect, and this Agreement shall not alter or prejudice any rights which the Lender may have under the Mortgage or against the Mort�
	6 No waiver of or neglect to enforce any right to forfeiture of the Lease or right of re-entry upon breach of any covenant, agreement or condition therein contained shall be deemed to be a waiver of such rights or any of them upon any subsequent breach of �
	7 The rights and obligations hereunder of the Tenant and the Lender shall enure to the benefit of and be binding upon their respective successors and assigns including, but not limited to, any purchaser of the fee at a foreclosure or other sale of the Mort�
	8 This Agreement shall only be binding upon the Lender and its respective successors and assigns based on the provisions of the Lease dated (, 20(, and no amendment to the Lease entered into by the Tenant shall be effective and binding upon the Lender (alt�
	9 Any notice or other communication given by the Tenant to the Mortgagor under the Lease with respect to substantial default under the Lease which could lead to the termination, surrender or cancellation of the Lease by the Tenant will also be given by the�
	10 Any notice or other communication required or permitted to be given pursuant to this Agreement shall be given or made in writing and shall be served personally upon any executive officer of the party for whom it is intended, as the case may be, or maile�
	(a) in the case of the Tenant addressed to:
	(b) in the case of the Lender addressed to:
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	Schedule E
	Analyzing Commercial Lease Contracts

	Ian E. MacRae
	Macleod Dixon LLP
	Calgary, Alberta
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	1 The Lender hereby recognizes the Lease and hereby agrees that so long as the Tenant is not in default in the payment of rent or in the performance of the covenants and terms of the Lease, the Tenant shall have the right to peaceably and quietly have, hol�
	2 The Tenant covenants and agrees with the Lender that the Lease is presently in good standing and in full force and effect and unmodified, that the Tenant has accepted possession of the Demised Premises and that any improvements required by the Lease to b�
	3 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease as a result of the exercise by the Lender of its rights under the Mortgage, the Tenant shall be bound to the Lender under all of the terms of the Lease for the balance�
	4 In the event that the Lender succeeds to the interest of the Mortgagor under the Lease, then from and after such event the Lender shall be bound to the Tenant thereunder and the Tenant shall have the same remedies against the Lender for any subsequent br�
	(a) be liable for any act or omission of the Mortgagor;
	(b) be subject to any set off or defence which the Tenant might have against the Mortgagor; or
	(c) be bound by any minimum rent, percentage rent or additional rent which the Tenant has paid to the Mortgagor for more than the current month.

	5 Subject to the provisions of paragraph 1 hereof, the terms and provisions of the Mortgage shall continue in full force and effect, and this Agreement shall not alter or prejudice any rights which the Lender may have under the Mortgage or against the Mort�
	6 No waiver of or neglect to enforce any right to forfeiture of the Lease or right of re-entry upon breach of any covenant, agreement or condition therein contained shall be deemed to be a waiver of such rights or any of them upon any subsequent breach of �
	7 The rights and obligations hereunder of the Tenant and the Lender shall enure to the benefit of and be binding upon their respective successors and assigns including, but not limited to, any purchaser of the fee at a foreclosure or other sale of the Mort�
	8 This Agreement shall only be binding upon the Lender and its respective successors and assigns based on the provisions of the Lease dated as of ________, and no amendment to the Lease entered into by the Tenant shall be effective and binding upon the Len�
	9 Any notice or other communication given by the Tenant to the Mortgagor under the Lease with respect to substantial default under the Lease which could lead to the termination, surrender or cancellation of the Lease by the Tenant will also be given by the�
	10 Any notice or other communication required or permitted to be given pursuant to this Agreement shall be given or made in writing and shall be served personally upon any executive officer of the party for whom it is intended, as the case may be, or maile�
	(a) in the case of the Tenant addressed to:
	(b) in the case of the Lender addressed to:
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