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ACTING FOR A NEW HOME BUILDER: CONTRACTUAL AND CLOSING CONSIDERATIONS
INTRODUCTION
New home construction has gone through significant highs and lows as an industry over the past
decade. Through the middle of the decade and into 2008 Alberta saw significant growth and
prosperity driven by the oil and gas industry, which drew migration into Alberta from other provinces
and other countries at an unprecedented pace. Homebuilding took off. New builders emerged and
established builders enjoyed success never before seen. Material supply shortages resulted, there
were not enough tradespeople to fill demand, housing prices skyrocketed, and huge profits were
realized. Everything came to a crashing halt in 2008 with the global economic crisis: home prices
dropped, sales stopped and builders found themselves over-committed and over extended.
Purchasers had trouble justifying their new home purchase that seemed so good a few months
earlier. Quite a rollercoaster ride but that is the nature of living and working in Alberta.
Real Estate lawyers were there every step of the way. We were integral to the success of the industry
and witnessed the turnaround. There are few other industries that rely so heavily on the day to day
legal transactions that take place in our offices in order to drive their entire revenue stream. If the
deal does not get done, the business does not make any money. Due to this, the “deal”, the contract,
is of significant importance to the new home builder. They are spending incredible sums of money for
each transaction in building the house and if they cannot sell that house or the sale does not go
through, this could quickly cause significant problems to their business. The purchase contract
entered into with their customer needs to be carefully considered to ensure that once the builder
embarks on the project, and provided they do their part, they will be properly protected to ensure
their revenue stream is not interrupted and unforeseen complications to not arise on closing.
This paper will focus on the new home builder and the common contracts seen throughout the
industry. First, we will examine the common contracts used by new home builders in the province,
including the Alberta Real Estate Association (“AREA”) standard real estate contract and a couple of
forms of the Alberta New Home Warranty contract. Next, we will focus deeper on some of the
common specific closing issues that may be argued about between lawyers, and finally we will look
at a few of the common ways that new home builders finance the construction of new homes and
how that may affect the closing process, especially the issues related to the use of a purchaser’s
draw mortgage.
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PART 1: THE CONTRACT
The cornerstone of the relationship between the new home builder and their customer is the
contract. A poorly drafted contract can create unnecessary stress on the closing process and sour
what otherwise could have been an “easy” closing. After all, more so than with a resale transaction,
the relationship between the builder and the purchaser may have been operating for up to a year
prior to the closing and will continue on after closing. The importance of careful, balanced,
contractual drafting is paramount in ensuring that the purchaser knows what to expect at closing,
there is little complication through the closing process and the relationship continues throughout the
warranty period unaffected by the closing. While I have seen many different forms of contract used
by new home builders, the three most common, and the focus here, are: the AREA contract, the
Alberta New Home Warranty Construction Agreement (Home Only), and the Alberta New Home
Warranty Purchase Agreement (For Home and Land). Other new home warranty companies have
their versions of the Home Only and Home and Land contracts, but, for the most part they are the
same as the Alberta New Home Warranty version.

THE AREA CONTRACT
The AREA contract is a contract that anyone that practices real estate in Alberta is familiar with. It
strives to achieve a fair and balanced approach to the rights and responsibilities of the purchaser
and vendor and is a very valuable tool in resale transactions. However, it is not a good contract for
new home sales. Whether acting for the purchaser or the builder, there will have to be significant
give and take to flesh out the shortcomings of AREA contract and both parties may end up unhappy.
While in many cases both sides can find an agreeable middle ground and close the transaction, if
you are faced with a situation of a purchaser and builder who are at odds (when you want a clear
and concise contract to refer to), it can be very difficult to work with.
First, the AREA contract contemplates a completed house, where the purchaser is buying the
property as it stands on the date of signing the contract. Clause 4.2 states:
When the Buyer obtains possession, the Property will be in
substantially the same condition as it was when this contract was
accepted.
Unless the home is fully complete, at the time of acceptance of the contract the house would be in
some stage of construction, it being the intention that the builder would continue with construction
and the buyer would not be left with a partially completed home. This clause is severely flawed and
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