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FAMILY LAW REPORT SHOWS MARKED CONTRAST IN ADVERSARIAL AND NON-ADVERSARIAL 

PROCESSES 

 

The “Family Law Report Shows Marked Contrast in Adversarial and Non-Adversarial Processes” 

report be accessed online by subscription through The Lawyers Daily. 

https://www.thelawyersdaily.ca/articles/6271/family-law-report-shows-marked-contrast-in-

adversarial-and-non-adversarial-processes-john-paul-boyd 
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Reappraising the use of arbitration in family law disputes 
 

29 March 2018 
 
Recent research comparing family law dispute resolution processes from the Canadian 
Research Institute for Law and the Family for the Canadian Forum on Civil Justice provides 
fascinating insights on the views and attitudes of lawyers in Nova Scotia, Ontario, Alberta and 
British Columbia. The report concludes that while family law lawyers view litigation as useful for 
high-conflict disputes and cases involving risks to persons and property, litigation is not their 
preferred resolution process. The lawyers surveyed said that mediation, collaborative 
negotiation and arbitration are more likely to produce results that are in the client’s interest 
and in the interest of the client’s children than litigation, at a lower cost and in half the time. 
 
Although respondents to the research institute’s survey viewed arbitration more favourably 
than litigation, the results of the study show a clear distinction between family law lawyers’ 
views of adversarial processes and non-adversarial processes. While arbitration is preferred to 
litigation in terms of cost, time and suitability of outcome, respondents’ overall opinions of 
arbitration are closer to their views of litigation than they are to their views of mediation and 
collaborative negotiation. Here are some of the research institute’s key findings on this point 
comparing the four dispute resolution processes studied in chart form: 
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These results may reflect a lack of familiarity with arbitration processes and procedural options, 
as less than one-third of respondents said that they use arbitration in their practice – compared 
to the 80.1 per cent of respondents who said they use mediation, the 62.7 per cent who said 
they use collaborative negotiation and the 68.7 per cent who said they use litigation – and as 
only 8.5 per cent of respondents said that they frequently use arbitration to resolve family law 
disputes. It’s worth remembering, however, that although arbitration is an adversarial process, 
it has a number of distinct advantages over traditional court processes which suggest that it 
should probably be used more often where family law disputes cannot be resolved other than 
by application to an independent decision-maker. Arbitration is more than simply litigation-lite. 
 
Choice of decision-maker 
 
Arguably, the most important distinguishing characteristic of arbitration is the ability to choose 
the arbitrator. Rather than leaving things to the luck of the draw, parties can choose a lawyer 
viewed as an expert in the specific subject matter of their dispute as their decision-maker. Have 
a complicated tax problem, or difficulties dividing a closely-held corporation? Use a family law 
lawyer known for her understanding and experience with financial disputes. Can’t agree on 
how the quantum of spousal support should be determined? Choose a family law lawyer who 
understands the intricacies of calculations under the Spousal Support Advisory Guidelines. Have 
a difficult parenting problem or a mobility dispute that seems too close to call? Choose a family 
law lawyer known for her child-centred and interdisciplinary approach to such matters. 
 
Choice of process 
 
The decision to litigate locks the parties into the processes prescribed by the Rules of Court and 
a lockstep march through interim applications, disclosure and discovery, case conferences and 
trial. While some judges, particularly those in the family division of the Ontario Court of Justice, 
may apply the rules in a manner that is meaningfully proportionate to the complexity and 
importance of the matters at issue in a case, such latitude is not often extended. 
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Although arbitration processes are also governed by prescribed rules, these rules are optional. 
The parties to an arbitration proceeding can choose the process that is best for their dispute, 
their circumstances and the width of their pocketbooks. While the standard rules look, smell 
and feel just like the Rules of Court, the parties could, for example, agree to simpler, faster, 
cheaper and less cumbersome alternatives: 
 

A. Arbitration on a point of law, with an agreed statement of relevant facts, written 
arguments and books of authority, but without written or oral evidence. 
 

B. Arbitration without oral evidence, relying on affidavits, expert reports, admissions and 
agreed statements of fact. 

 
C. Arbitration with all evidence in direct provided through affidavit, with limited rights of 

oral cross-examination and other evidence provided by joint expert reports, admissions 
and answers to interrogatories. 
 

D. Arbitration on oral evidence, as well as expert reports, admissions and answers to 
interrogatories, but with limits restricting the number of witnesses available to each 
party, the amount of time for their evidence in direct, the amount of time for their 
cross-examination and the amount of time for opening and closing submissions. 

 
Providing the rules of natural justice are observed, the potential range of modifications and 
abbreviations of traditional processes available to tailor the conduct of an arbitration 
proceeding to the circumstances and needs of the parties to a dispute are seemingly 
endless. Even the rules of evidence can be abridged, with the consent of the parties. They 
might, for example, agree to dispense with the best evidence rule, accept written documents 
for the truth of their contents or allow hearsay from identified sources. 
 
Privacy of process 
 
Arbitration occurs in a private setting, usually a boardroom of some kind, and pleadings, 
affidavits and other documents are usually protected from distribution beyond the parties, 
their counsel and their arbitrator. Likewise, arbitral awards are never made available to for 
public browsing or published on CanLII. 
 
Parties in the public eye and those dealing with sensitive issues will appreciate the privacy 
arbitration offers, not to mention avoiding the risk of a Grade Ten law and society class 
trooping through in the midst of an embarrassing cross-examination. 
 
Speed of process 
 
The delays plaguing some Canadian courts are legendary. In some courts, it can take six to eight 
months simply to get in front of a judge for a half-day contested chambers application, and the 
time to get to a short one-week trial is always far worse. I recognize that the problem usually 
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revolves around judicial complements that are incomplete or have failed to keep pace with 
population growth, but a hearing in an arbitration proceeding can be scheduled as soon as 
there’s a coincident opening in the calendars of all involved. 
 
As it happens, respondents to the research institute’s survey tend to agree that arbitration is 
fast and efficient, especially when compared to litigation: 
 

 
 
Deciding to litigate or arbitrate 
 
I would encourage counsel and claimant alike to consider arbitration when a dispute seems 
doomed to litigation. Given the advantages offered by arbitration, it seems to me that one 
would need to point to an absence of qualified arbitrators, the presence of a legislative scheme 
that discourages arbitration or the existence of exigent circumstances susceptible to adequate 
redress only by the court to justify the expensive and time-consuming choice to litigate. Here 
are two final findings from the research institute’s study to illustrate the point: 
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Access the original article at http://www.slaw.ca/2018/03/29/reappraising-the-use-of-
arbitration-in-family-law-disputes/. 
 
Access the research report at http://www.crilf.ca/Documents/Cost_of_Dispute_Resolution_-
_Mar_2018.pdf. 
 
  

LE
SA

 L
IB

RA
RY



 

 

The Rights and Responsibilities of Self-Represented Parties 

in Arbitration 

Prepared for: Legal Education Society of Alberta 

52nd Annual Refresher: Family Law 

* First published by Slaw. Used with permission. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Presented by: 

John-Paul E. Boyd 

John-Paul Boyd Arbitration Chambers 

Calgary, Alberta 

 

For presentation in: 

Lake Louise, Alberta – May 5 - 7, 2019 

LE
SA

 L
IB

RA
RY



  

The rights and responsibilities of self-represented parties in 
arbitration 
 

29 October 2018 
 
About eight years ago I published a document called The Rights and Responsibilities of Self-
Represented Litigants that took rights-based approach to the role of litigants within the justice 
system and the expectations they should have as to how they will be treated. It was a response 
to the attitude, common among the bench and bar at the time, that litigants without counsel 
are irritating interlopers who gum up the finely oiled machine that is the justice system, and was 
intended to spell out, in a positive way, the expectations such litigants should have as they 
navigate the justice system. 
 
As I transition out of the groves of academe and back into practice, may the research institute 
rest in peace, I find myself wrestling with concerns about access to justice, the affordability of 
legal services and how to best accommodate unrepresented parties in the context of a dispute 
resolution practice focusing on arbitration and mediation. 
 
I am well aware that many family law mediators and arbitrators are reluctant to take files 
involving one or more unrepresented parties. I get that. It’s so much easier with lawyers. They 
know the law; they have a sense of the boundaries between professional roles; they understand 
the obligation to make full production and discovery; and, they can usefully take some of the 
heat when dispute resolution processes enter the final innings and emotions rise. And yet people 
without counsel should be able to access out-of-court dispute resolution processes just as they 
access in-court processes. It would be perverse in the extreme to damn them all to litigation as 
the only alternative when negotiation is impossible. 
 
In thinking about how to navigate my role as an arbitrator, it occurred to me that the rationale 
which guided The Rights and Responsibilities of Self-Represented Litigants ought to apply to any 
adversarial system of justice, including out-of-court processes. After all, arbitrators have many 
of the same responsibilities as judges, including the duty to provide a hearing process that is 
procedurally fair and the duty to remain impartial and unbiased. Herewith, then, a draft The 
Rights and Responsibilities of Self-Represented Parties in Arbitrations. 
 
This draft concludes with excerpts from the case law on judges’ duties to litigants without 
counsel as did the original document. I retained much of this portion of the original on the 
ground that the duties of judges are so similar to the duties of arbitrators, but plan on amending 
it after I’ve had a chance to dive into the case law on arbitrators’ errors, impartiality and 
fairness. 
 
As with the original, this document is a work in progress. I welcome your comments and 
criticisms for its improvement. I also encourage anyone who’s interested to take this document 
(if you contact me by email, I will send you a draft in Word format) for adaptation, reuse and 
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repurposing; I assert no copyright or other moral rights in this document apart from the right to 
be associated with it as author. 
 

The Rights and Responsibilities of Self-Represented Parties in Arbitration 
 
You are a “self-represented party” if you are involved in an arbitration and are not represented 
by a lawyer. There is no rule that requires you to have a lawyer to represent you in an 
arbitration. You have the right to represent yourself. 
 
This information is about your rights and your responsibilities as a self-represented party 
involved in an arbitration in Canada, and what you should expect from the arbitrators and 
lawyers you will meet along the way. 
 

I. Dealing with Lawyers 
 
1. You should expect to be treated with respect and courtesy by the other party’s lawyer. 
 
All Canadian lawyers are members of their province’s or territory’s law society. Each law society 
has a written code of conduct that describes the minimum standards of behaviour expected of 
their members. In general, these codes of conduct require lawyers to treat opposing parties 
who are not represented by counsel politely and in the same courteous manner as they would 
treat a fellow lawyer. 
 
These rules apply to lawyers whether they are representing someone in court or before a 
tribunal, in mediation or in arbitration. 
 
Of course, arbitration can be difficult and emotional at times, and you must remember that the 
lawyer’s job is to represent his or her client, not you, and to advocate for his or her client’s 
interests, not your interests. Don’t mistake a lawyer’s position on behalf of his or her client as 
rudeness or incivility. 
 
2. You should expect to have your emails, letters and telephone calls to the other party’s lawyer 
returned reasonably promptly. 
 
The law societies’ codes of conduct require lawyers to respond to communications reasonably 
promptly. This doesn’t mean right away or even the same day, but in general you should expect 
the lawyer to reply to your letter, email or telephone call within two or three weeks, and 
sooner if the issue is urgent. 
 
It is possible that a lawyer may insist on communicating with you only in writing. Lawyers 
usually want to restrict communication like this because they want to keep a written record of 
everything that is said and make sure that there are no misunderstandings. 
You should not expect the lawyer to answer legal questions or give you legal advice. The lawyer 
is the lawyer for the other party, and law society rules prevent the lawyer from giving you legal 
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advice. The lawyer can, and in some cases should, give you legal information. Any legal 
information the lawyer provides to you should be factual, correct and unbiased. 
 
3. You should expect the lawyer to keep his or her word. 
 
The law societies’ codes of conduct require lawyers to act in good faith and to do the things 
they have told you or the arbitrator they would do. Although circumstances may change and it 
may become impossible or inappropriate for the lawyer to carry out a promise, the 
requirement to act in good faith means that the lawyer cannot promise to do something 
knowing that it can’t be done. 
 
Lawyers may also make special promises called undertakings. A lawyer who gives or accepts an 
undertaking is required to fulfill that undertaking. The law societies take lawyers’ breaches of 
undertakings very seriously. 
 
4. What happens if the lawyer doesn’t do what he or she is supposed to do? 
 
Law societies say who can and cannot work as a lawyer and have the power to discipline their 
members. You have the right to complain to the lawyer’s law society if you believe that the 
lawyer has behaved improperly. You do not need a lawyer to make a complaint and there are 
no fees charged to make a complaint. 
 
Law societies’ primary purpose is to protect the public. They are not the lawyer’s ally and will 
not automatically take the lawyer’s side. Law societies take complaints seriously. 
 

II. Dealing with Arbitrators 
 
1. You should expect the arbitrator to treat you with respect and courtesy. 
 
The job of the arbitrator is to manage the steps in an arbitration fairly and to make fair 
decisions when decisions are required. 
 
Fairness means, among other things, that the arbitrator must listen to you carefully, follow the 
rules of the arbitration, and not treat you substantially differently than the arbitrator treats the 
other party or the other party’s lawyer. 
 
Because the arbitrator must also be fair to the other party and ensure that everyone has the 
opportunity to present their evidence and their arguments, the arbitrator may have to limit the 
time you have or the questions you ask. The arbitrator may also ask questions to help you get 
to the legal issues involved in your case. Don’t mistake the arbitrator’s wish to keep the hearing 
on track, understand your position, or help you or the other party as rudeness or incivility. 
 
If your arbitrator is a lawyer, your arbitrator will be a member of his or her province’s or 
territory’s law society. Each law society has a written code of conduct that describes the 
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minimum standards of behaviour expected of their members. These rules apply to lawyers 
whether they are representing someone or serving as an arbitrator. 
 
2. You should expect to have your emails, letters and telephone calls to the arbitrator returned 
reasonably promptly. 
 
The law societies’ codes of conduct require lawyers to respond to communications reasonably 
promptly. This doesn’t mean right away or even the same day, but in general you should expect 
a lawyer who is serving as your arbitrator to reply to your letter, email or telephone call within 
one or two weeks, and sooner if the issue is urgent. 
 
Your arbitrator may insist on communicating with you only in writing, and may require that all 
communications are copied to the other party or the other party’s lawyer, whether your 
arbitrator is a lawyer or not. Arbitrators usually want to restrict communication like this 
because: 
 

1. the arbitrator wants to keep a written record of everything that is said; and, 
 

2. the arbitrator wants to make sure that each party knows exactly what the other party 
has said to him or her. 

 
If you have not copied your communication to the other party, you may also find that the 
arbitrator will forward a copy to the other party. The arbitrator will not keep your 
communication secret. 
 
3. You should expect the arbitrator to give you information about arbitration when you need it. 
 
Fairness also means that the arbitrator must give you information about arbitration processes 
and procedures so that you understand the rules of the arbitration and the steps in your 
arbitration. Although the arbitrator will not give you legal advice or tell you how to manage 
your case, the arbitrator will usually give you enough information to help you can present your 
case as best you can. 
 
You must not count on the arbitrator to help you present your case. That is your job, and the 
arbitrator cannot compromise his or her independence and impartiality. It is your responsibility 
to present your evidence and your arguments. 
 
4. You should expect the arbitrator to follow the rules of arbitration and the principles of 
fundamental justice. 
 
The rules of arbitration govern every step of your arbitration and the arbitrator must manage 
your arbitration as those rules require. The arbitrator must also follow the principles of 
fundamental justice. These principles require that the procedure used in an arbitration is fair, 
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that both parties are treated equally and that each party has the opportunity to present their 
side of the case as best they can. 
 
The rules give the arbitrator the discretion to adapt the rules to special situations and make 
exceptions to the rules to make sure that the arbitration is fair to everyone. The principles of 
fundamental justice may require the arbitrator to make exceptions to the rules of arbitration, 
and to the rules of evidence, from time to time, in order to ensure that everyone is heard and 
has had the chance to present their cases, and that the arbitration is as fair as possible. 
 
5. You should expect the arbitrator to give you a fair hearing.  
 
The arbitrator must hear your case, your evidence and all that you and the other party or the 
other party’s lawyer have to say without bias and without favouring either you or the other 
party. Although the arbitrator may decide to give you some leeway in how you follow the rules 
of arbitration, arbitration procedures and rules of evidence, the arbitrator must apply the rules 
equally to you and to the other party, whether the other party has a lawyer or not. 
Depending on the circumstances and the nature of the case, the arbitrator may: 
 

1. provide you with information about the law and the rules of evidence applied in the 
arbitration; 
 

2. change how evidence is presented and the order of any witnesses; and, 
 

3. question you, the other party and the witnesses. 
 
Because the arbitrator must also be fair to the other party and to the witnesses who are being 
asked to give evidence, and take into account the cost and length of time an arbitration takes, 
the arbitrator may have to limit the time you have to present your evidence or your arguments. 
Don’t mistake the arbitrator’s need to manage your hearing as efficiently as possible as 
unfairness. 
 
6. What happens if the arbitrator doesn’t do what he or she is supposed to do? 
 
Arbitrators who are lawyers must follow their law society’s Code of Conduct, and can be 
disciplined by their law society. Arbitrators who are members of other regulated professions, 
such as psychologists and social workers, must follow their governing organizations’ 
expectations about their members’ behaviour and professional practices, and may be 
disciplined by their governing organization. 
 
Arbitrators who are members of professional arbitrators’ associations, may also be subject to 
oversight and discipline by those associations. These associations have expectations of how 
their members will conduct themselves and their arbitrations, and may have the power to 
discipline their members. 
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You have the right to complain to your arbitrator’s governing organization, and to any 
arbitrators’ association to which your arbitrator may belong, if you believe that your arbitrator 
has behaved improperly. You do not need a lawyer to make a complaint and there are no fees 
charged to make a complaint. 
 
However, it is important to know that you do not have the right to complain to these 
organizations about the arbitrator’s decision. If you are unhappy with the result of an 
arbitration, you may be able to appeal the decision to the court or take some other step to 
challenge or try to change the decision. Arbitrators’ governing organizations and arbitrators’ 
associations are not able to change the decisions of their members. 
 

III. Your Responsibilities 
 
1. You have the obligation follow your participation agreement and to learn about and follow 
the rules of arbitration. 
 
Everyone who is involved in an arbitration must follow the terms of the participation 
agreement governing the arbitration and the rules of the arbitration. The participation 
agreement, which may also be called an arbitration agreement, governs the legal relationship 
between you, the other party and the arbitrator during the arbitration. The rules govern how 
the arbitration is managed. 
 
Different arbitrations use different rules. It’s important that the rules you are learning about 
are the rules that apply to your arbitration. Your arbitrator will provide you with a copy of the 
rules if you don’t have one. 
 
The rules of arbitration apply to you and to the other party, whether you have a lawyer or not, 
and there can be serious consequences if you don’t follow the rules. It is your responsibility to 
learn the rules that apply to you and your arbitration. If you do not, you may lose the right 
make or defend an argument, or you may lose the right to present certain kinds of evidence at 
your arbitration hearing. 
 
2. You should learn about the law that applies to your legal dispute. 
 
You should familiarize yourself with the law and the legal principles that govern the issues in 
your arbitration. You will be expected to prepare and present your own case at your arbitration. 
It can be difficult to learn about the law that applies to your legal dispute, however you can 
usually get a good introduction to the applicable law and legal principles by meeting with a 
lawyer through a pro bono organization or through a lawyer referral service, or through a paid 
consultation with a private lawyer. 
 
Whether you are able to get legal advice or not, the laws of the federal government and the 
governments of each province and territory are available online, and university law libraries 
and most courthouse libraries are open to the public, although they may have restricted 
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business hours. Many websites offer public legal information about the law, however you must 
make sure that the website you are reading provides information that applies to your province 
or territory. 
 
3. You have the obligation do as the arbitrator directs. 
 
The arbitrator is responsible for managing and deciding your arbitration, and is required to 
make orders and directions as may be necessary for these purposes. You agreed to comply with 
the arbitrator’s directions when you signed your participation agreement. As a result, you must 
obey the arbitrator’s orders and directions, whether you think they’re fair or not. If you don’t, 
the arbitrator may resign and quit the arbitration, or the other party may go to court to get an 
order enforcing the arbitrator’s orders and directions and may ask that you pay his or her court 
costs. 
 
You must also obey the arbitrator’s final decision at the end of the arbitration. You agreed to be 
bound by the arbitrator’s decision when you signed the participation agreement. If you do not 
obey the arbitrator’s decision, the other party may go to court to enforce the decision and may 
ask that you pay his or her court costs. 
 
If you don’t like the arbitrator’s orders, directions or final decision, you may be able to appeal 
the decision to the court or take some other step to challenge or try to change the decision. But 
don’t just refuse to comply with it. 
 

IV. Hearings 
 
The cases that follow only concern people who were involved in litigation; they are included 
because the principles these cases stand for also apply to people involved in arbitration. 
Arbitrators have many of the same responsibilities as judges, including the duty to provide a 
hearing process that is procedurally fair and the duty to remain impartial and unbiased. 
 
A. Fairness 
 
The role of the arbitrator is to listen your case and your evidence in a neutral, impartial manner. 
Fairness may require the arbitrator to give you assistance and information about arbitration 
procedures, and to accommodate the fact that you are representing yourself. 
 
1. You have the right to a fair hearing. 
 
“Trial judges have a responsibility, particularly when dealing with unrepresented litigants, to 
strike a balance between the desire to resolve matters expeditiously, and the need to 
adjudicate cases in a principled manner that employs a fair process and preserves the 
appearance of justice.” 

Wagg v. Canada, 2003 FCA 303 
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“Fundamental to any concept of procedural fairness must be a judicial duty to do whatever is 
possible to provide a fair and impartial process and prevent an unfair disadvantage to self-
represented persons.” 

Seminatore v. Banks, 2006 NBCA 110 
 

2. What does fairness mean? 
 
“Fairness does not demand that the unrepresented litigant be able to present his case as 
effectively as a competent lawyer. Rather it demands that he have a fair opportunity to present 
his case to the best of his ability. … It does require that the trial judge treat the litigant fairly 
and attempt to accommodate the unrepresented litigants’ unfamiliarity with the process so as 
to permit them to present their case.” 

Davids v. Davids (1999), 125 OAC 375 
 
3. You have the right to be told about arbitration procedures. 
 
“A trial judge is required to ensure that a self-represented litigant has basic information about 
the procedure before the court.” 

Graylake Holsteins Ltd. v. Kzam Farms Ltd., 2004 ABQB 828 
 
“Self-represented parties are entitled to receive assistance from [the judge] to permit them to 
fairly present their case on the issues in question. This may include directions on procedure, the 
nature of the evidence that can be presented, the calling of witnesses, the form of questioning, 
requests for adjournments and even the raising of substantive and evidentiary issues.” 

Kainz v. Potter (2006), 33 RFL (6th) 62 (Ont. S.C.) 
 
“Judges must give appropriate [information] and instruction at each stage of the trial … this 
duty also applies to judges dealing with interlocutory matters.” 

CT Comm Edmonton Ltd. v. Shaw Communications Inc., 2007 ABQB 473 
 
B. The Rules of Arbitration 
 
The rules of arbitration govern how the arbitration is managed. They describe the processes 
and forms that must be used, they set out due dates and timelines for different processes, and 
they describe how hearings run. The rules of arbitration apply to both parties. 
 
1. You have the obligation to comply with the rules of arbitration. 
 
“While self represented parties may be granted more leniency in terms of the amount of time 
and number of opportunities they are given to comply with the Rules of Court, they are 
required to comply after being given a reasonable opportunity. There must be a fairness and an 
equal application of the law to both parties.” 

Ferstay v. Dywidag Systems International, 2009 BCSC 833 
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2. The arbitrator may decide to exercise some latitude in how he or she applies the rules of 
arbitration to you, but this latitude is not limitless. 
 
“The imperatives of the Rules may be mitigated somewhat … by the Court’s judicious exercise 
of the discretion to excuse compliance, but these are remedial measures and not a license for 
non-compliance.” 

Nowoselsky v. Canada, 2004 FCA 418 
 
“While self represented parties may be granted more leniency in terms of the amount of time 
and number of opportunities they are given to comply with the Rules of Court, they are 
required to comply after being given reasonable opportunity. There must be fairness and an 
equal application of the law to both parties.” 

Ferstay v. Dywidag Systems International, 2009 BCSC 833 
 
C. Presenting Your Case 
 
You are responsible for preparing and presenting your case to the best of your ability. The 
arbitrator may, in the interests of fairness, provide you with limited help in presenting your 
case, however the arbitrator may not give you legal advice and the arbitrator must remain 
impartial and unbiased. 
 
1. You have the right to basic help with procedure from the arbitrator. 
 
“A judge dealing with an unrepresented litigant has a responsibility to explain the proceedings 
and provide appropriate assistance.” 

Staples v. Barnes, 2008 NLCA 9 
 
“A trial judge may intervene to clarify witness testimony in order to understand the evidence. A 
trial judge may assist litigants by directing them away from irrelevancies and indicating what 
issues are determinative of the matter, or by asking the litigant to focus their questioning of 
witnesses on legally relevant factual issues.” 

Jimenez v. Azizbaigi, 2008 BCSC 1465 
 
2. The arbitrator will decide how much procedural help is fair to give you. 
 
“An unrepresented litigant has the right to a fair trial and a trial judge has a duty to take 
reasonable steps to assist a self-represented litigant.” 

Smith v. Doucette, 2005 NSSC 327 
 
“It is difficult for a judge to conduct a trial when one of the parties is self-represented. Two 
competing interests must be balanced. First the judge obviously cannot be an advocate for a 
party. At the same time the trial must be run as efficiently and fairly as possible. This may 
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require the judge to offer guidance to a self-represented party. The appropriate balance falls 
within the judge’s discretion.” 

Murphy v. Wulkowicz, 2005 NSCA 147 
 
 

Access the original article at http://www.slaw.ca/2018/10/19/the-rights-and-responsibilities-of-
self-represented-parties-in-arbitration/. 
 
Access “The Rights and Responsibilities of Self-Represented Litigants” at http://www.slaw.ca/ 
2015/08/28/the-rights-and-responsibilities-of-self-represented-litigants-2/. 
 
Access “Self-Represented Litigants’ Response to ‘the Rights and Responsibilities of Self-
Represented Litigants’” at http://www.slaw.ca/2015/10/30/self-represented-litigants-response-
to-the-rights-and-responsibilities-of-self-represented-litigants/.  
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Designing rules of procedure for the arbitration of family law disputes 
 

14 December 2018 
 
In Canada, the available sets of arbitration rules are designed for corporate-commercial 
disputes and general civil disputes. None are designed for family law disputes, which is 
especially problematic in jurisdictions like British Columbia, where the Arbitration Act specifies 
the rules that will be used absent the parties’ agreement to the contrary. Those rules, by the 
way, are the domestic rules of the BC International Commercial Arbitration Centre, which are 
hardly ideal for family law disputes and require hefty payments to the Centre. 
 
As a result, in many jurisdictions lawyers taking a case to arbitration simply adopt the local rules 
of court. This makes sense, as anyone who litigates will be intimately familiar with those rules, 
and some jurisdictions, again like British Columbia, have rules of court written just for family 
law disputes. However, it’s not necessarily the best solution, as adopting the rules of court by 
default, or by reflex, robs parties of one of the key benefits of arbitration: the ability to shape 
and customize the arbitration process to suit their needs, their dispute and their finances. 
Moreover, while most Canadian superior court rules begin with an admonition that the rules 
are to be interpreted so as to provide the parties with an inexpensive and speedy resolution of 
their dispute, using a level of process that is proportionate to the complexity and importance of 
the issues in dispute, precious few actually give substance to the idea. Using the rules of court 
generally means using all of the rules of court, and that comes with costs and delays that may 
be avoidable. 
 
As a result, upon returning from the academy to private practice, I’ve taken the opportunity to 
create a set of rules of arbitration specifically designed for family law disputes. Although I’ve 
drawn on a number of sets of commercial rules for inspiration, the family law rules of 
procedure are special for a number of reasons including that they: 
 

1. are child-centred; 
 

2. impose compulsory minimum disclosure requirements when child or spousal support 
are at issue; 
 

3. include a form of financial statement providing a standard vehicle for parties to break 
down the details of their income, expenses, assets and liabilities; 
 

4. provide opportunities to hear the voice of children, including through views of the child 
reports, by interviews with the arbitrator or through psychologists’ parenting 
assessments; 
 

5. allow for the appointment of children’s counsel; and, 
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6. require the parents to bear in mind the interests of their children and the effect of 
conflict on their children at all times during the process. 

 
I even added a set of predesigned procedural options that were intended to save people the 
burden of making detailed decisions about the process they will use while meaningfully 
reflecting the proportionality principle found in the rules of court. These options include: 
 

1. oral decisions on a legal issue, given without evidence after oral argument and without 
an in-person hearing; 
 

2. written decisions given after receiving written evidence and written arguments, without 
an in-person hearing; 
 

3. written decisions given after receiving written evidence, limited oral evidence and 
written or oral arguments at an in-person hearing; 
 

4. written decisions given after full oral evidence and oral argument at an in-person 
hearing; and, 
 

5. a special process, used when one or both parties are not represented by counsel, that 
takes an inquisitorial approach to evidence and argument at in-person hearings. 

 
However, I’m still not convinced that these rules, as good as I think they are, offer the best 
approach. They’re lengthy, they look and feel a lot like the rules of court, and I’m worried that 
neither counsel nor parties are likely to read them. 
 
I’ve thought a lot about how these issues can be addressed while still encouraging people to 
reflect on how they want their arbitration to run and ensure that they pick the most 
appropriate and most cost-effective procedural alternatives. The best solution, I think, would 
be to use technology, such as the existing document-assembly applications that some 
commercial firms rely on, to allow parties to build their own custom set of rules by filling out an 
online checkbox form with various procedural options: “The evidence of witnesses will be 
provided by affidavit,” perhaps, or “Each party will be entitled to present a maximum of 4 
witnesses” or “Cross-examination will be limited to 90 minutes.” Clicking on each box would 
add a particular rule, or variant of a rule, to a set of standard clauses to create wholly 
individualized set of rules. The standard clauses would include the usual rules providing 
definitions and discussing the application of the rules, confidentiality, breach of the rules, 
jurisdiction and so on. 
 
Not having this technology, and not yet wishing to spend the money to acquire it, I’ve 
implemented an alternative that’s inspired by the pick lists some courts are developing to 
speed the preparation of orders by court clerks. The list breaks down all of the procedural 
options available, and addresses matters including: exchanging documents before the hearing; 
retaining experts; deciding how the children will be heard from; exchanging agreed statements 
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of facts, will-say statements, written arguments and books of authority before the hearing; 
receiving evidence at the hearing; choosing the form of the arbitrator’s award; and, 
determining if and on what grounds appeals may be brought. Here’s a portion of the pick list by 
way of example: 
 

Hearing from the children 
 
❑ We will obtain a views of the child report that: 
 

❑ Is evaluative and will be prepared by a mental health professional. 
 
or 
 
❑ Is non-evaluative and may be prepared by a legal or mental health professional. 

 
And the report will: 
 

❑ Address the child’s general views about the child’s past and future parenting 
arrangements. 
 
or 
 
❑ Be limited to addressing ______________________ 

 
❑ We will obtain a parenting assessment from a mental health professional that: 
 

❑ Addresses the future parenting arrangements that are in the best interests of the child. 
 
or 
 
❑ Addresses the future parenting arrangements that are in the best interests of the child, as 
well as ______________________ 
 
or 
 
❑ Is limited to addressing ______________________ 

 
❑ We agree that the arbitrator will interview the child to get information about the child’s 
general views about his or her past and future parenting arrangements. 

 
The pick list is lengthy to be sure, although it’s fraction of the size of the rules of arbitration I 
have drafted. However, it does have the advantage of encouraging the parties and their lawyers 
to turn their minds to all of the procedural aspects of arbitration that can be adapted or 
eliminated, and it does so in relatively plain language. Once the procedural choices have been 
made, I then create an individualized set of rules by cutting-and-pasting the relevant clauses 
from the full set of rules, following the parties’ procedural preferences. (Eventually I’ll tag each 
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choice with the rule it refers to, making my life a little bit easier.) So far, people are finding this 
to be a helpful approach. 
 
Read the pick list on my website at www.boydarbitration.ca/rules-of-procedure/. I’d appreciate 
your feedback and comments. I’m sure it’s not complete, and I’m even more sure that it can be 
greatly improved.  
 
 
Access the original article at http://www.slaw.ca/2018/12/14/designing-rules-of-procedure-for-
the-arbitration-of-family-law-disputes/. 
 
Access the pick list at https://www.boydarbitration.ca/rules-of-procedure, as well as a 
downloadable copy of the pick list in PDF format. 
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A plain-language introduction to arbitration for clients and parties 
without counsel 
 
 5 March 2019 
 
When adults leave a serious relationship, they have a lot of decisions to make. Sometimes these 
are small decisions, about who can keep the dishes or the books, but more often they are big 
decisions, about things like where the children should mostly live, how their time will be 
divided, who should pay how much in support and whether the family home should be kept or 
sold. Decisions like these, and a few more besides, all fall under the umbrella of family law. 
 
People are often able to resolve these decisions on their own, but when they can’t, they have a 
problem. Walking away from difficult family law disputes is rarely a good idea, as these disputes 
involve the most sensitive, most personal and most important legal issues there are, and the 
stakes are usually very, very high. 
 
Assuming you’re not going to walk away, there is yet another decision to make. How are you 
going to handle the legal issues you and your spouse or partner can’t resolve on your own? 
 
Most people say that legal disputes are handled in court. That’s fair. Court is pretty much the 
only way you see legal disputes being resolved in the media. You can watch Judge Judy, Divorce 
Court and The People’s Court during the day, lawyer dramas like Suits, Law & Order and Boston 
Legal in primetime, or The War of the Roses, Kramer vs Kramer and Irreconcilable Differences if 
you want to go to the theatre. If you’d rather curl up in a reading chair, you can pick up Scott 
Turow’s Presumed Innocent, Michael Connelly’s The Lincoln Lawyer or pretty much anything 
ever written by John Grisham. 
 
The usual alternatives to court include negotiation, mediation and arbitration. Negotiation is a 
bargaining process in which the people involved in a legal dispute, the parties, try to find ways 
they can each compromise and settle their differences. Mediation is a bargaining process in 
which a neutral third-party, a mediator, helps the parties talk to each other and identify 
possible solutions. Arbitration is a process in which a neutral third-party listens to each party’s 
evidence and arguments, and makes a decision resolving the dispute. Handling disputes in court 
is called litigation. 
 
Court isn’t the only way to handle family law disputes. And, to be frank, it’s pretty much the 
worst way to handle most family law disputes. 
 
Arbitration and litigation 
 
Arbitration looks a lot like litigation at first glance. Whether you’re going to court or using 
arbitration, a neutral third-party –a judge in litigation and an arbitrator in arbitration – makes a 
final decision is binding on the parties involved in the family law dispute. Both processes are 

LE
SA

 L
IB

RA
RY



  

adversarial, meaning that the parties are not expected to cooperate with each other or reach a 
settlement. Both processes follow the principles of fundamental justice, which is a fancy way of 
saying that they are designed to be fair to both parties and that both parties have the right to 
make their case, and reply to the case against them. But that’s where the similarities end. 
 
Litigation is a public process. Hearings and trials happen in an open courtroom, and in many 
provinces and territories, anyone walking in off the street can review court files. Judges’ 
decisions can be found online, although some jurisdictions try to anonymize the names of the 
parties. 
 
Each dispute is resolved by applying a blend of statute law and case law, and according to the 
rules of court. Hearings and trials are scheduled when there’s room in the court calendar, which 
might be several months for hearings and several years for trials. The evidence presented must 
comply with the statute and common law rules of evidence. The judges who deal with hearings 
and trials are randomly selected and may or may not be experts in family law. 
 
Arbitration, on the other hand, is a private process. Hearings occur behind closed doors, no one 
has access to the arbitrator’s files and the parties agree to keep everything that happens 
confidential. Arbitrators distribute their decisions to the parties only and never post them 
online. 
 
Disputes may be resolved by applying the law or by applying another standard, like fairness, 
and the parties pick the rules for themselves. Hearings can be scheduled as soon as the 
arbitrator and everyone else is available. The rules and legislation about evidence do not 
govern arbitrations. The witness’ oath or affirmation is not necessary and evidence will usually 
be allowed if the information is relevant to an issue in the dispute. 
 
Best of all, in arbitration the parties can choose their arbitrator, which means that they can pick 
someone who isn’t just an expert in family law but is an expert in the specific family law 
problem that’s at the heart of their dispute. 
 
Starting arbitration 
 
It’s easy to get into arbitration. First, you need to talk to your ex and make sure that he or she is 
willing to try it. Second, you need to pick an arbitrator. Doing an Internet search for “family law 
arbitrator” and the name of your town will give you some names to choose from. Contact two 
or three of the arbitrators and tell them about your situation without getting into too much 
detail, and ask about their experience with family law disputes. Be sure to ask about their fees 
and their availability. 
 
Once you and your ex have found someone you’re interested in working with, your arbitrator 
will send you a participation agreement. This is a contract that talks about how the arbitration 
will work, your role and your arbitrator’s role in the arbitration process, and the arbitrator’s 
payment expectations. 
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After you’ve signed the participation agreement, (some arbitrators will ask you to get legal 
advice about the meaning and consequences of the agreement), the arbitrator will schedule a 
date for an initial planning conference and perhaps a date for the arbitration hearing itself. The 
conference is the arbitrator’s opportunity to get a more detailed understanding of legal issues 
in your family law dispute, set dates for the exchange of information and documents, and work 
with you to select the rules for how your arbitration will run. 
 
Designing the rules that will govern your arbitration 
 
In my view, the most important benefits of arbitration are its privacy, being able to hire a 
decision-maker who is an expert in the subject of your dispute and the flexibility of the rules 
that guide the process. The speed of arbitration is also important, since getting a decision 
quickly almost always makes arbitration cheaper than litigation. I’m going to focus on the rules 
of arbitration, however, because the many ways they can be changed are often overlooked and 
some changes can dramatically increase the efficiency of arbitration while dramatically 
reducing its cost. 
 
In litigation, the rules of court that apply to family law disputes are the same rules that apply to 
all civil disputes, from motor vehicle accidents to wrongful dismissals. Even in those places that 
have separate set of rules for family law disputes, like British Columbia, or a special rule for 
family law disputes, like Alberta, the difference between rules for family law disputes and the 
ordinary rules for civil disputes can be hard to spot. 
 
In arbitration, the parties can design the process to suit their issues, needs and finances. While 
litigation processes provide a one-size-fits-all service, almost every aspect of the arbitration 
process can be tailored to the specific needs of the specific people involved in a specific 
dispute, giving those individuals the opportunity to create a process that is genuinely 
proportionate to the complexity, significance and value of their issues. 
 
This is especially important because family law disputes are fundamentally different than other 
kinds of civil disputes. Most civil disputes involve people who may have no relationship with 
each other except that which gave rise to the dispute. They concern events that ended long 
before trial and tend to involve concrete evidentiary questions that can be measured, like the 
length of the skid marks and the condition of the road. They determine responsibility, and, 
where responsibility is found, the amount of money necessary to restore the plaintiff to the 
position she would have been in but for the bad act. 
 
Family law disputes, on the other hand, concern family members whose relationship with one 
another will continue into the indefinite future. They concern events taking place over a lengthy 
span of time continuing through trial. They involve difficult, ambiguous evidentiary questions 
about things like the quality of a child’s relationship with a parent, the impact of substance 
abuse, mental health disorders or cognitive impairments on a party’s parenting capacity, or 
whether a child will be better off living in a new town rather than the town in which the child 
grew up. They concern, not restitution for past events, nor even “winning” and “losing”, but the 
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parenting, support and property arrangements that will best provide for the future functioning 
of families living apart. 
 
If settlement isn’t likely and you can have a dispute-resolution process that’s custom-designed 
for your family law dispute, rather than an all-purpose process that also handles motor vehicle 
accidents and wrongful dismissals, shouldn’t you? 
 
Arbitration options 
 
Here are some of the ways that arbitration processes can be adjusted. They cover most aspects 
of the arbitration process, including exchanging documents and information, deciding how 
evidence will be presented and how and when someone can appeal the arbitrator’s award. 
These and other changes should be discussed with the arbitrator in detail as early in the 
process as possible, usually at the planning conference held before the arbitration hearing. 
 
Disclosure: You could agree that you will exchange all of the documents that you would 
exchange if you were going to court before the arbitration hearing, or you could agree that you 
will only exchange certain documents or certain types of documents. You could agree that the 
parties will be questioned out of court before the hearing, or you could agree that they won’t. 
You could agree that each person can require the other to make admissions about the facts of 
the dispute before the hearing, or you could agree that they won’t. 
 
Mediation: You could agree that the person who is your arbitrator will try to help you reach a 
settlement through mediation first, or you could agree to go straight to arbitration if settlement 
seems unlikely. If you decide to try mediation first, you could agree that the arbitrator will be 
strictly neutral when serving as a mediator, or you could agree that the arbitrator will take a 
directive or evaluative approach to the mediation. This means that the arbitrator will express 
her opinion about the strengths and weaknesses of each persons’ case as a part of trying to 
reach settlement. 
 
Hearings: You could agree that hearings will be held in person, by videoconference or by 
telephone. You could even agree that there will be no hearings at all, and that the arbitrator 
will make her decision based only on written information and written arguments. (I can even 
imagine circumstances when it might be appropriate to have hearings though a group text, 
using an application like WhatsApp or Messages.) 
 
The rules of evidence: You could agree that the court rules of evidence will apply, or you could 
agree that they won’t. You could agree, for example, that hearsay – what someone else told 
someone – will be admitted and that the test to admit evidence will be relevance to a factual or 
legal issue. 
 
Written evidence: You could agree that all evidence will be provided though documents, like 
income tax returns and bank records, or that all evidence will be provided through documents 
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and through the written statements of witnesses. You could also agree that no evidence at all 
will be presented at the hearing. 
 
Oral evidence: If you are going to have witnesses provide oral evidence, and you don’t have to, 
you could agree that their main evidence will be given in writing and that the other side will be 
able to cross-examine them on their written statements. Or, you could agree that the number 
of witnesses will be limited to a certain number, that they will give their main evidence for a 
limited amount of time, and that the other side will be able to cross-examine them for a limited 
period of time. Or you could agree that some witnesses will give their main evidence orally and 
that others will give their main evidence only in writing. 
 
Hearing from children: You could agree that the views of the children will be presented through 
a short views of the child report or a full parenting assessment, through letters from the 
children to the arbitrator, or through an interview between the children and the arbitrator. You 
could also agree that the children will be represented by a lawyer of their own. 
 
Arguments: You could agree that all arguments will be presented orally, in writing, or both 
orally and in writing. It’s possible that you might agree to let the evidence speak for itself and 
that no arguments will be presented. 
 
The arbitrator’s decision: You could agree that the arbitrator will make an oral decision, a 
written decision with only a short, summary explanation of the arbitrator’s decision, or a 
written decision with full reasons for the arbitrator’s decision. (It can take a long time to 
prepare a decision with full reasons, and the longer it takes to complete a decision the higher 
the arbitrator’s bill will be.) 
 
For example, say your dispute concerns only one or two legal issues, like whether a particular 
asset is shareable family property or not. That dispute might be addressed over the telephone, 
with oral arguments only and no evidence at all. The arbitrator’s decision might be made over 
the telephone, without a formal written decision. Or say your dispute concerns figuring out 
someone’s income for support. That dispute might be addressed with limited documentary 
evidence and limited oral evidence from the parties alone, and so you might opt for a written 
decision with only summary reasons. 
 
Planning your arbitration 
 
As you consider your options, try to keep your choice of process as simple and streamlined as 
possible. This can mean making some difficult decisions, like agreeing to present only three 
witnesses instead of ten or agreeing to limit the length of time for the cross-examination of 
witnesses instead of exploring every possible detail. Remember that the longer an arbitration 
takes to complete, the more money it will cost. 
 
Do your best to think outside the box and challenge your assumptions about the kind of process 
you need. Remember that a successful arbitration can consist of nothing more than oral 
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argument over the telephone, it can be an in-person hearing that includes all of the processes 
and procedures available in court, or it can be something in between these extremes. In 
general, most people who are planning an arbitration should try to balance speed and 
efficiency and the complexity, importance and value of the issues in their dispute. 
 
 
Access the original article at https://www.lawnow.org/resolving-family-law-disputes-
alternatives-to-court/. 
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Arbitration rules pick list 

One of the most important benefits of arbitration is that the parties to a family law dispute are 
able to design the arbitration process to suit their issues, their needs and their finances. While 
litigation processes provide a one-size-fits-all service, almost every aspect of the arbitration 
process can be tailored to the specific needs of the specific people involved in a specific 
dispute, giving those individuals the opportunity to create a process that is genuinely 
proportionate to the complexity, importance and value of the issues in their dispute. 

The following list addresses most of the procedural elements that the parties to an arbitration 
can adapt to suit their circumstances. It covers aspects of the arbitration process including 
exchanging documents and information, deciding how evidence will be presented and the basis 
on which a party will be able appeal the arbitrator’s award. It is intended to stimulate creative 
thinking and help parties and their counsel decide which procedural elements are important, 
which can be abbreviated and which are entirely unnecessary.  

The list can be used to create formal rules of arbitration – a process that can be automated 
using services such as WebMerge – or it can be used at the pre-hearing conference to reach 
agreement on the processes that will be available to the parties without be reduced to 
formalized rules.  

Choice of process 

❑ We will attempt to reach a resolution of our dispute through mediation before moving to
resolve our dispute through arbitration, and would like the arbitrator to:

❑ Conduct the mediation in an evaluative manner.

or 

❑ Conduct the mediation in a strictly neutral manner, without providing an opinion of
the merits of our respective cases or the likelihood of our respective success.

Exchanging and producing information before the hearing 

❑ We will exchange the following information about our income: (check all that apply)

❑ Part 1 (Income) of the Financial Statement.*

* The financial statement referred to is a simplified financial disclosure document used in the author’s Family Law
Arbitration Rules, based loosely on the comprehensive form F8 Financial Statement required by the British
Columbia Supreme Court Family Rules. Any form of financial statement, including a custom form created by the
arbitrator, will do.
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❑ Our personal income tax returns, complete with all schedules and attachments, and 
notices of assessment for the last _____ tax years, plus the most recent statements of 
our income from all sources. 
 
❑ The corporate income tax returns, complete with all schedules and attachments, 
notices of assessment and financial statements for all of our businesses and companies 
for the last _____ fiscal years, as well as: (check all that apply) 
 

❑ Statements breaking down all money paid or benefits provided by our 
businesses and companies to people with whom we do not deal at arm’s length. 
 
❑ Statements breaking down all money paid or benefits provided to ourselves 
from our businesses and companies. 

 
❑ Statements breaking down the income of our spouses or romantic partners for the last 
_____ tax years. 
 
❑ ______________________  

 
❑ We will exchange the following information about our expenses: (check all that apply) 

 
❑ Part 2 (Expenses) of the Financial Statement. 
 
❑ Statements breaking down our average monthly living expenses. 
 
❑ Statements breaking down the special and/or extraordinary expenses of the children. 
 
❑ ______________________ 

 
❑ We will exchange the following information about our property: (check all that apply) 

 
❑ Part 3 (Assets) of the Financial Statement. 
 
❑ Statements breaking down the fair market value of all real property, personal 
property, businesses, companies, savings, investments, pensions and other assets we 
each owned at: (check all that apply) 

 
❑ The date we began to live together. 
 
❑ The date of our marriage. 
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❑ The date of our separation. 
 
❑ A date which is at most two months before the date of the arbitration hearing. 

 
❑ Tax assessments for ______________________ 
 
❑ Valuations or appraisals of ______________________ 
 
❑ ______________________ 

 
❑ We will exchange the following information about our debts: (check all that apply) 

 
❑ Part 4 (Liabilities) of the Financial Statement. 
 
❑ Statements breaking down the mortgages, debts, loans, judgments and other actual or 
potential liabilities encumbering all real property, personal property, businesses, 
companies, savings, investments, pensions and other assets we each owned at: (check all 
that apply) 

 
❑ The date we began to live together. 
 
❑ The date of our marriage. 
 
❑ The date of our separation. 
 
❑ A date which is at most two months before the date of the arbitration hearing. 

 
❑ ______________________ 

 
❑ We will exchange Demands for Disclosure listing the documents and information we would 
each like to get from the other party. 
 
❑ We will exchange Lists of Documents describing the documents in our possession or control 
relating to: 

 
❑ All of the matters at issue in this arbitration. 
 
or (check all that apply) 
 
❑ The children and their past and future parenting arrangements. 
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❑ Support and the children’s special and/or extraordinary expenses. 
 
❑ The division of property and debt. 
 
❑ ______________________ 

 
❑ We will consent to documents relating to the matters at issue being released to the other 
party by ______________________ , who are third-parties not involved in this arbitration. 
 
❑ We will exchange Interrogatories listing the questions we would like the other party to 
answer before of the hearing, and the number of questions we can ask each other is: 

 
❑ Unlimited. 
 
or 
 
❑ Limited to no more than _____ questions. 

 
❑ We will each be questioned by the other party before the hearing, and the length of the 
questioning will be: 

 
❑ Unlimited. 
 
or 
 
❑ Limited to no more than _____ hours. 

 
Experts 
 
❑ We will each be able to hire our own expert to prepare an opinion on: 

 
❑ Any of the matters at issue in this arbitration. 
 
or (check all that apply) 
 
❑ The children and their past and future parenting arrangements. 
 
❑ The calculation of income, support and the children’s special and/or extraordinary 
expenses. 
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❑ The division of property and debt, including the division of pensions and tax issues 
relating to the division of property. 
 
❑ ______________________ 
 

❑ We will each be entitled to hire a rebuttal expert to reply to the opinions of the other party’s 
expert, and the rebuttal expert: 

 
❑ Will be allowed to interview, examine or test the people interviewed, examined or 
tested by the other party’s expert so that the expert may reach his or her own 
conclusions on the matters addressed by the other party’s expert. 
 
or 
 
❑ Will be limited to commenting on the methodology, analysis and conclusions of the 
other party’s expert. 

 
❑ We will jointly hire an expert to prepare an opinion on: 

 
❑ All of the matters at issue in this arbitration. 
 
or (check all that apply) 
 
❑ The children and their past and future parenting arrangements. 
 
❑ The calculation of income, support and the children’s special and/or extraordinary 
expenses. 
 
❑ The division of property and debt, including the division of pensions and tax issues 
relating to the division of property. 
 
❑ ______________________ 

 
❑ We agree that the arbitrator may hire experts to provide opinion evidence as the arbitrator 
may deem necessary in consultation with ourselves. 
 
Hearing from the children 
 
❑ We will obtain a views of the child report that: 

 
❑ Is evaluative and will be prepared by a mental health professional. 
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or 
 
❑ Is non-evaluative and may be prepared by a legal or mental health professional. 

 
And the report will: 

 
❑ Address the child’s general views about the child’s past and future parenting 
arrangements. 
 
or 
 
❑ Be limited to addressing ______________________ 

 
❑ We will obtain a parenting assessment from a mental health professional that: 

 
❑ Addresses the future parenting arrangements that are in the best interests of the 
child. 
 
or 
 
❑ Addresses the future parenting arrangements that are in the best interests of the 
child, as well as ______________________ 
 
or 
 
❑ Is limited to addressing ______________________ 

 
❑ We agree that the arbitrator will interview the child to get information about the child’s 
general views about his or her past and future parenting arrangements. 
 
❑ We will retain a lawyer to separately represent the interests of our child, and the lawyer will: 

 
❑ Act on the child’s instructions. 
 
or 
 
❑ Act on the lawyer’s views of the child’s best interests. 
 
or 
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❑ Act on the child’s instructions and make submissions on the lawyer’s view of the child’s 
best interests. 

 
Applications before the hearing 
 
❑ Before the hearing begins, either of us may apply for: (check all that apply) 

 
❑ Interim awards relating to the matters at issue in this arbitration. 
 
❑ Orders and directions on procedural matters, including the exchange of documents 
and information and the conduct of the hearing. 

 
Preparing for the hearing 
 
❑ We will work together to prepare a Statement of Agreed Facts before the date of the 
hearing. 
 
❑ We will exchange statements summarizing the evidence we expect will be given by the 
witnesses we will each be calling to give oral evidence at least two weeks before the hearing. 
 
❑ We will exchange Books of Authority at least two weeks before the hearing. 
 
❑ We will exchange our written opening arguments before the date of the hearing. 
 
The hearing 
 
❑ We agree that we will not have an oral hearing and that the arbitrator will decide our dispute 
on the basis of: (check all that apply) 

 
❑ Written arguments. 
 
❑ The written statements of ourselves and our witnesses. 

 
❑ We agree to have an oral hearing. 

 
❑ The oral hearing will be held: 

 
❑ In person at ______________________ 
 
or 
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❑ By teleconference. 
 
or 
 
❑ By videoconference. 

 
❑ We agree that people other than ourselves, our lawyers and the arbitrator may attend 
the hearing. 
 
❑ We will make our opening arguments: (check all that apply) 

 
❑ In writing. 
 
❑ Orally. 

 
❑ We may each present the evidence of ourselves and: 

 
❑ An unlimited number of other witnesses. 
 
or 
 
❑ No more than _____ other witnesses. 

 
❑ The evidence of the witnesses we each present will consist of: (check all that apply) 

 
❑ The written statements of those witnesses. 
 
❑ Our direct examination of those witnesses. 

 
❑ Our direct examination of our witnesses will be: 

 
❑ Limited to _____ minutes per witness. 
 
or 
 
❑ Limited to _____ minutes per witness, except for the direct examinations of 
ourselves. 

 
❑ We will be entitled to cross-examine: 
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❑ All witnesses called by the other party to give oral evidence, including the other 
party. 
 
or 
 
❑ Only the other party and the witnesses who provided evidence for that party 
through written statements. 
 
or 
 
❑ Only the other party. 

 
And our cross-examination of these witnesses will be: 

 
❑ Limited to _____ minutes per witness. 
 
or 
 
❑ Limited to _____ minutes per witness, except for the cross-examinations of 
ourselves. 

 
❑ We will provide our closing arguments: (check all that apply) 

 
❑ In writing. 
 
❑ Orally. 

 
After the hearing 
 
❑ We agree that the arbitrator’s award will be limited to an oral award providing only summary 
reasons for the arbitrator’s decision. 
 
❑ We agree that the arbitrator’s award will be in writing and will: 

 
❑ Be limited to summary reasons for the arbitrator’s decision. 
 
or 
 
❑ Provide full reasons for the arbitrator’s decision. 
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❑ We agree that the arbitrator’s written award may be appealed to the court: (check all that 
apply) 

 
❑ On questions of law. 
 
❑ On questions of fact. 
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Handy Tricks and Tips for Family Law Arbitrators 

This note is written for Alberta and British Columbia lawyers who are new to arbitrating family law 
disputes. It provides a number of suggestions and practice recommendations drawn from my experience 
as an arbitrator, and may have the coincidental effect of providing useful insight for lawyers taking family 
law files to arbitration as counsel. 

I. Communicating with lawyers and parties without counsel

Communications between the arbitrator and the lawyers and parties must be carefully managed to 
preserve both the reality and impression that the arbitrator is and remains strictly impartial in the 
dispute.1 One of the primary attributes arbitrators bring to the table is their neutrality, and the parties’ 
perceptions of their arbitrator’s independence and impartiality must be zealously safeguarded. 

Moderating initial contact 

An arbitrator’s first contact with someone interested in retaining the arbitrator’s services is usually 
initiated to learn about rates, check availability and discuss the arbitrator’s approach to dispute resolution. 
However, lawyers and parties contacting arbitrators to retain their services are often inclined to pitch the 
merits of their case to a potential arbitrator as they would to a judge. This risks the creation of obstacles 
to concluding the retainer should one of the lawyers or parties develop the impression that you have 
formed a bias as a result of the content or nature of the initial communication. 

Ideally, initial contact would come in the form of a joint letter from counsel, or a non-partisan letter from 
one lawyer clearly copied to opposing counsel. This will not always be the case. While there is nothing 
prima facie wrong or improper about ex parte communications, there are a few steps that can be taken 
to moderate initial contact and preserve the parties’ perceptions of your independence. 

A. Publish the most commonly-sought information

The easiest way of moderating initial contact is to publish the information most commonly sought by 
lawyers and parties on your website. This will include a basic statement of your fees and expectations for 
the payment of disbursements, as well as a publicly-accessible calendar showing your availability.2 Other 

1 Throughout this note, when I write lawyers and parties and lawyers or parties, I am referring to the arbitrator’s interactions 
with lawyers representing clients in the arbitration and with parties who are arbitrating without representation. The arbitrator 
will usually only communicate directly with represented parties at applications and hearings. 
2 A number of web-based services exist that allow the sharing and integration of public calendars into websites, including Timely, 
the service I use. I use Timely to mark specific days as unavailable, reserved or booked through its online application, while also 
displaying the public feed from a shared calendar I’ve set up on my office computer for shorter periods of time. 
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useful information might include any standardized participation agreements you use, a description of your 
approach and a statement of your areas of special expertise and interest. 
 
B. Provide guidelines for making initial contact 
 
Publishing guidance for initial contact on your website may also help. Guidelines for contact should: 
explain the nature of the information you would like to receive, and that which you do not; include a 
warning about the potential impact of parties or counsel providing an unbalanced, parti pris description 
of the circumstances of the dispute; give notice that all written communications will be copied to the 
other people involved in the dispute; and, ask parties and counsel to refrain from ex parte communication 
with you to the extent possible.  
 
That being said, the point of first contact is also a useful opportunity to obtain basic information about 
the dispute. The most useful information to obtain at initial contact is likely that necessary to open a file, 
including: 
 

a) identifying information sufficient to perform a conflicts check; 
 

b) the names of the lawyers and parties involved and their contact information; 
 

c) the place proposed for the hearing; and, 
 

d) a rough estimate of the time required for the hearing. 
 
For lawyers, my website states that: 
 

If we should be opening a file, the basic information we’d like to get, all without impacting 
John-Paul’s impartiality, includes: 
 
1. the names of each lawyer and their telephone numbers and email addresses; 

 
2. the full names of the parties; 

 
3. the names and ages of the parties’ children; 

 
4. a neutral description of the essence of the conflict, such as “a mobility dispute,” “the 

appointment of a third-party guardian,” “supervised contact and a trust claim against 
property” and so on, we don’t need any more details of the dispute than that; 
 

5. a neutral description of any pending events such as hearings or trials, the expiry of 
limitation periods or agreed deadlines, and any circumstances giving rise to urgency; 
and, 
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6. the name of the town or city in which any in-person conferences, meetings or 
hearings are likely to be held. 

 
If contacting us in writing, please copy opposing counsel on your email, and we will 
provide our reply to both of you. 

 
For parties without counsel, my website states that: 

 
The best way to hire us is through a lawyer, if you have one. … If you can’t do that, the 
next best thing is for both of you … to send us an email together. You should each provide 
your contact information and both of you should write your names at the end of the 
email. You might want to give a short description of the nature of your disagreement, like 
“we can’t agree about parenting issues” or “we have a problem about spousal support.” 
 
If that isn’t possible either, then write to us yourself, remembering that the other person 
will get a copy of your email and will be reading it very carefully for anything they think 
might be unfair or untrue. What we’d really like to see is an email like this: 
 

“My name is Shirley Singh. I am involved in a parenting dispute with Sam Singh about 
our two children, Sarah Singh and Stanley Singh. I would like to know whether you 
are able to arbitrate/mediate our dispute in the next two or three months. 
 
“I do not have a lawyer and can be reached at ___________________ 
 
“Sam also does not have a lawyer. He can be reached at ___________________ 
 
“I look forward to hearing from you as soon as possible, and to learning more about 
your rates, payment and retainer expectations.” 

 
That sort of email would be ideal. You haven’t told us anything about the nature of your 
disagreement, except that it involves the parenting of two children. You haven’t criticized 
Sam or given us any other description about the circumstances that might make Sam feel 
that you’d tried to influence John-Paul in your favour. You’ve also given us a sense of the 
timeline in which you’d like to wrap everything up, and that’s usually very helpful. 

 
My website also contains a caution that I will be copying the other party on my reply to the initial 
communication. My hope is that the warning will help to moderate the tone taken by the party contacting 
me, knowing that the other party will be reading it, and I copy my reply and the original email to the other 
party so they know exactly what’s been said to me.  
 
C. Copy initial ex parte communications and your reply to the other parties or opposing counsel 
 
It is good practice, in my view, to copy the other parties, when contacted by an unrepresented party, or 
other counsel, when contacted by a lawyer, on any ex parte email communications you receive. 
Preferably, your reply to the initial communication should include the other parties or counsel involved, 
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all in the “to” line of your email rather than the “cc” line. If their contact information is not provided in 
the initial communication, I suggest that you forward the initial communication and your reply to the 
other parties or counsel when their contact information is obtained, as part of an email confirming your 
retainer. The purpose of this is to ensure transparency about the initial communication and undermine 
any concerns that your view of the case has been tainted as a result of that communication. 
 
Where the initial communication contains prejudicial information, you may also wish to add a comment 
in your reply to the effect that you have disregarded the partisan aspects of the party’s or lawyer’s 
description of the case and maintain an open mind as to the facts and circumstances relevant to the 
dispute; the facts underlying the dispute will be conclusively determined at the hearing. 
 
Where the ex parte communication occurs by telephone, you may wish to redirect the call to your 
assistant to collect the requisite intake information, which you can later use to contact both lawyers or 
parties. If you elect to take the call yourself, I suggest you warn the person initiating contact, at the outset 
of the call, that you will be summarizing the content of the communication for the other lawyer or party, 
and steer the conversation toward collecting the basic information about the file described above. 
 
Communications following retainer 
 
Communications after you have been retained will generally concern matters relevant to the management 
of the file. Regardless of the nature of the communication, it is vitally important that you retain your 
neutrality and avoid using any language that might be read as suggesting that you favour one party over 
the other or have formed any conclusions about the potential outcome of and application or the case. 
 
This is more difficult than it seems. It can help to bear in mind just how deeply invested the parties to a 
family law case are in its outcome, that the parties will read and re-read your communications, and that 
the parties will be inclined to read between the lines of your communications and perceive meanings you 
had not intended. You will particularly want to avoid expressing empathy for a lawyer, a party, a position 
or a circumstance. 
 
Perhaps because I provide services throughout all of two provinces, the vast majority of my 
communication with lawyers and parties occurs by email, while meetings before and after the hearing are 
held by group teleconference and videoconference. I have very little contact with counsel or parties by 
one-on-one telephone calls and tend to discourage this sort of communication. 
 
D. Copy all communications to all parties or all counsel 
 
As a general rule, the arbitrator should refrain from any ex parte email communications with one party or 
one lawyer after being retained. All written communications related to the file, no matter how mundane, 
should be copied to all other parties or counsel, even where originating communications are not. This will 
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promote transparency and encourage similar behaviour on the part of counsel and parties, and reinforce 
the perception that you are rigorously impartial in your dealings with counsel or the parties. 
 
Where an ex parte communication occurs by telephone, I suggest that you either ask the person 
contacting you to send you an email instead or continue the call with a caution, at the outset of the call, 
that you will be summarizing the conversation in an email to all of the lawyers or parties involved in the 
dispute. Such summaries should be brief and factual: 
 

On 23 March 2019, I received a telephone call from Ms Yuen, counsel for Ms Singh. Ms 
Yuen asked me about the pending steps in this file. I reminded her of the schedule for 
disclosure and the exchange of interrogatories established at the pre-hearing conference, 
described in my memorandum to counsel dated 18 March 2019.  
 
Ms Yuen also wanted to discuss the potential subject matter of application she is 
considering. As I told Ms Yuen, this is a conversation I would prefer to have with both of 
you. May I please have your dates over the next week for a short, half-hour conference 
call? 

 
It likely goes without saying that you must refrain from any discussion of strategy, the merits of a party’s 
position and potential outcomes in any one-on-one telephone calls.  
 
E. Identify any other people who should be copied on email communications 
 
Counsel will often include assistants and paralegals on their communications to you, and at times 
communications will also originate from assistants, paralegals, articled students and other lawyers. I have 
received emails with a string of four or five other people copied on the email to whom I have never been 
introduced and whose role in the dispute is unknown to me. This, frankly, makes me uncomfortable, 
especially when a person not previously introduced to me by counsel purports to provide instructions 
regarding the handling of a file. 
 
At the outset of the file, the arbitrator should ask counsel to identify any individuals who have the 
authority to send communications on their behalf, especially instructions and should be copied on any 
communications. Once the complete group of people to be included has been identified, my originating 
and reply communications are uniformly sent to that group of people and to no others.3 I do not include 
unknown persons in my replies, even where the unknown person has been included in an originating 
email from counsel. Any policies to this effect should be communicated to counsel. 
 
Where a party is not represented by counsel, people other than the opposing lawyer or party should 
generally not be included in communications in order to preserve the confidentiality of the arbitration 

                                                             
3 Email programs usually allow users to create groups of recipients who can be included in emails. Apple Mail, the program I use, 
allows me to drag the email addresses of recipients into custom groups I define in Contacts, which I then copy or drag into the 
“to” and “cc” fields of outgoing emails as needed. 
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process. The arbitrator may wish to consider adding other persons with a relationship to the party, such 
as non-lawyer advocates and McKenzie friends, on a case by case basis and in consultation with the other 
parties or counsel involved in the case. 
 
F. Assume that all written communications will be read by the parties 
 
It is good practice, I suggest, to draft all communications to counsel on the assumption that they will be 
read by the parties. Among other things, this means being aware of the potential for perceptions of bias 
and paying scrupulous attention to humour, language expressing empathy and sympathy, and 
commenting on the merits of the case or an application. 
 
 

II. Initial steps in a file 
 
Immediately following the parties’ informal agreement to retain your services, you should direct counsel 
or the parties to turn their minds to determining: 
 

a) the mode of arbitration; 
 

b) the rules that will govern the arbitration process; 
 

c) the site of the arbitration; and, 
 

d) whether the arbitration will be decided by reference to law and, if so, the jurisdiction of the law 
to be applied. 

 
These questions are fundamental to the entire arbitration proceeding and will ultimately be determined 
at the pre-hearing conference, however it is useful to encourage discussion between counsel and clients 
as early as possible in every new file to maximize the likelihood that the implications of each decision have 
been carefully and expansively considered. 
 
Mode of arbitration 
 
Arbitrations may be handled as a strictly adversarial decision-making process or as an adversarial process 
combined with an effort to reach settlement. When resolution will also be sought through mediation, the 
mediation phase may be either neutral or directive, also known as “evaluative” or “rights-based” 
mediation. As the mode of arbitration will play a critical role in the choice of rules, the drafting of the 
participation agreement and the processes leading to hearing, it is good practice to reach a firm 
agreement on the process to be used as early in each file as possible. 
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G. Publish information about procedural options 
 
Some lawyers, and unrepresented parties in general, will be unaware that arbitrations can be conducted 
with an element of mediation. It will be helpful to provide a short description of the procedural options, 
and their advantages and disadvantages, on your website that can be linked to rather than laboriously 
restated in your initial written communication to counsel or the parties.  
 
As the content of participation agreements will change according the mode of arbitration, you may also 
find it helpful to post copies of your standard agreements to your website, making sure of course that any 
information particular to a case has been redacted. 
 
Rules of arbitration 
 
Many lawyers approach arbitration as they do litigation, and understandably assume that all of the 
procedural components of litigation processes will or ought to be available in arbitration. While this at 
least has the merit of providing a common baseline for both counsel and arbitrator, it can blunt lawyers’ 
ability to critically reflect on the processes that are absolutely necessary for the successful prosecution of 
their case and those which are not. It is not always true, for example, that an arbitration must include: 
 

a) exhaustive pre-hearing disclosure; 
 

b) examinations for discovery / questionings, interrogatories and notices to admit; 
 

c) oral evidence, in direct- or in cross-examination; 
 

d) evidence from persons other than the parties, including expert evidence;  
 

e) oral argument, in opening or in closing;  
 

f) an in-person hearing; or, 
 

g) written reasons for the arbitrator’s decision, or even full reasons for the arbitrator’s decision. 
 
As the duration of an arbitration will inevitably expand with the degree of process available, truncating or 
eliminating the range of processes will speed the time to resolution and decrease the cost to the parties. 
Any such truncation or elimination must of course be proportionate to the importance, value and 
complexity of the case, and must not materially impair the likelihood that you will be able to reach a fair 
decision. 
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H. Develop resources to help parties and counsel select the rules of arbitration 
 
In general, whatever information can be provided to help counsel and the parties assess the necessity of 
arbitration processes should be provided. My website repeatedly emphasizes the importance of creative 
thinking about the choice of process, and I have published a set of rules developed for family law 
arbitrations that includes seven procedural alternatives, presented as a sort of prix fixe menu of processes, 
ranging in scale from a decision based on written argument without evidence or hearing, to a procedure 
that includes all of the processes available in litigation, to an inquisitorial procedure designed for parties 
without counsel.4 The rules are introduced by separate prefaces written for parties and for counsel that 
summarize the processes available in each procedure. 
 
I have also published a pick-list on my website – included in this note as an appendix – that provides a 
more or less comprehensive overview of all of the available process choices, including pre-hearing 
disclosure and discovery, the presentation of evidence, pre-hearing applications, the exchange of 
statements of agreed facts, arguments and books of authority, and the nature of the arbitrator’s award. I 
say this about the pick-list: 
 

One of the most important benefits of arbitration is that the parties to a family law dispute 
are able to design the arbitration process to suit their issues, their needs and their 
finances. While litigation processes provide a one-size-fits-all service, almost every aspect 
of the arbitration process can be tailored to the specific needs of the specific people 
involved in a specific dispute, giving those individuals the opportunity to create a process 
that is genuinely proportionate to the complexity, importance and value of the issues in 
their dispute. 
 
The following are the procedural elements that the parties to an arbitration can change 
to suit their circumstances. They cover most aspects of the arbitration process, including 
exchanging documents and information, deciding how evidence will be presented and the 
basis on which a party will be able appeal the arbitrator’s award. Use this list before the 
pre-arbitration conference to decide which procedural elements are important, which 
can be abbreviated and which are entirely unnecessary. Remember that the longer an 
arbitration takes to complete, the more money it will cost! 

 
Parties and counsel may download the pick-list as a resource to stimulate their thinking about the 
necessary rules or use it as a check-box tool to help define the rules they would like to govern their 
arbitration. 
 

  

                                                             
4 I developed these rules in 2018 but have increasingly had second thoughts about them as time has passed. They are too complex 
and too lengthy, and too closely resemble traditional rules of court. I will be preparing a revised set of model rules in the near 
future, as my schedule may allow. 
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III. The pre-hearing conference 
 
The pre-hearing conference may be held by teleconference, by videoconference or in person. The primary 
subjects of this conference will usually include:  
 

a) identifying and clarifying the legal issues to be addressed in the arbitration; 
 

b) determining the mode and means of arbitration; 
 

c) determining the rules of arbitration; 
 

d) determining the site and jurisdiction of the arbitration; 
 

e) nominating each of the parties as claimant or respondent, for the preparation of the parties’ 
statements of position and developing the order of proceedings; 
 

f) determining the need for expert evidence; 
 

g) determining how information about the views of any children will be presented;  
 

h) identifying any physical or other accommodations that need to be made to ensure the site of the 
arbitration is accessible; 
 

i) determining the process to be followed in, and scheduling if possible, any applications that may 
be brought before the hearing; 
 

j) scheduling the steps that must be taken leading up to the hearing; and, 
 

k) determining the status of any recordings you may make of any applications and the hearing. 
 
The decisions made at this conference will direct you in the drafting of the participation agreement and 
the rules of the arbitration.  
 
Managing the conference and its outcomes 
 
The pre-hearing conference will be your first opportunity to discuss the case in any depth with counsel, 
or with parties who are unrepresented. It sets the tone for the arbitration and helps to establish your role 
and authority in the proceeding. It is also a critical early opportunity to discuss the management of the 
case, how any children can be protected from the conflict between their parents, the steps to be taken in 
advance of the hearing and how the hearing itself will be conducted.  
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You will want to take careful, detailed notes of all decisions made at the conference. Following the 
conference, it is good practice to diarize all time limits and deadlines. While it is not your role to remind 
counsel of pending deadlines – how you handle the question with respect to parties without counsel is 
another matter – you do need to be aware of missed deadlines and you ought not depend on counsel to 
bring such matters to your attention. 
 
I. Develop and maintain a standard agendum 
 
You may find that your pre-hearing conferences tend to follow a similar course. If so, you can economize 
your time by developing a standard conference agendum that you can cut-and-paste, adapting as 
necessary for each file, into emails to counsel or the parties. This will help ensure that you capture all of 
the key points to be canvassed at the conference and creates a precedent that can be reused and updated 
as time passes. 
 
If you would rather not run your conferences with a prescribed agendum, I suggest that you consider at 
least preparing a checklist to ensure that you do not overlook critical matters such as the mode of 
arbitration, the choice of law and the legal issues to be addressed.  
 
J. Manage videoconferences and teleconferences with care 
 
It is often easier to hold pre-hearing conferences by video- or teleconference as the lack of travel time 
reduces the amount of time that must be blocked off in the calendars of counsel or the parties, facilitating 
earlier scheduling than may otherwise be possible. It is also a necessity when dealing with out of town 
counsel or parties. I prefer videoconferences to teleconferences as cross-talk is minimized, it is easier for 
participants to signal that they wish to speak and it is always clear who is speaking. 
 
Videoconferencing has experienced significant growth in functionality as business use has expanded. Take 
advantage of any webinars offered by your service provider to familiarize yourself with the management 
options available. I suggest that you disable any chat functions or at the least disable participants’ ability 
to send private messages to you. You should consider locking the videoconference until you have logged 
in, and taking advantage of the recording options many service providers offer.5 
 
Teleconferences are slightly more difficult to manage, but only because the participants cannot be seen 
and are more likely to talk over each other. It may be also be more important to control participants who 
are monopolizing the conversation to ensure that all participants may be heard. 
 
K. Be as specific as possible in all decisions reached and follow up with a memorandum 
 
Decisions made at the pre-hearing conference should be as specific as possible to avoid misinterpretation 
and opportunistic reinterpretation. Deadlines, for example, should not be expressed as “next Monday” or 
                                                             
5 All of these options and more are available through Zoom, the service provider I use. 
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“next Monday at the close of business,” but as “5:00pm on Monday 20 May 2019.” The same principle 
applies with respect to other time limits, page limits, the questions experts will be asked to address, limits 
on the number of witnesses, limits on the amount of time available for direct- and cross-examination, 
descriptions of the documents a party must produce and so on.  
 
My practice is to summarize all of the decisions reached at the pre-hearing conference in a memorandum 
to counsel or the parties. This ensures a mutual understanding of the decisions made, gives counsel or the 
parties the chance to identify and correct any errors, and forms an invaluable part of the arbitrator’s 
record when drafting awards.  
 
L. Encourage counsel to minimize processes to the extent possible 
 
When developing the rules that will apply to an arbitration, even if only by identifying and eliminating 
unnecessary processes usually available in litigation, I encourage you to press counsel to minimize the 
scope and complexity of the processes they wish to have available. While procedural fairness, the 
importance, complexity and value of the issues in the case, and the need to minimize the children’s 
exposure to their parents’ conflict remain overriding concerns, where a proposed process appears to have 
marginal utility, counsel should be asked to explain: 
 

a) the necessity of the process they wish to have available for the prosecution of their case; 
 

b) the cost and time the process will likely consume relative to the benefits it is expected to produce; 
and, 
 

c) the prejudice a party will suffer if a process is not available, and whether there are alternative, 
more efficient means by which any such prejudice can be ameliorated. 
 

Remember that you will usually have discretion with respect to costs, and that your considerations in 
making costs awards may include the extent to which a party has wasted time or inconvenienced another 
party without good cause.  
 
M. Encourage cooperation and good behaviour on the part of both counsel and parties 
 
Arbitrators have an ability to shape proceedings and their management rarely enjoyed by judges. This is 
one of the more important benefits offered by the arbitration of family law disputes. My website, the 
rules of arbitration I have developed, and the conversation I generally have with counsel or the parties at 
the pre-hearing conference all emphasize the importance of acting in good faith generally, and of: 
 

a) behaving with civility, courtesy and respect; 
 

b) protecting children from conflict; 
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c) making complete and clear disclosure voluntarily and promptly; 
 

d) maintaining a cooperative attitude and conceding applications and claims that are bound to 
prevail;  
 

e) refraining from advancing unreasonable positions and claims; and, 
 

f) consenting to extensions and delays sought for good reason where the extension or delay will not 
prejudice the client. 

 
In short, you can and should encourage counsel and parties toward good behaviour, honesty, rationality 
and tolerance, while emphasizing the importance of maintaining a mindset that is open to settlement and 
reasonable compromise.  
 
Planning for the hearing 
 
A number of important issues relating to the conduct of the hearing and the parameters of the arbitrator’s 
jurisdiction should be canvassed at the pre-hearing conference. Matters relating to jurisdiction primarily 
concern identifying the legal issues and the governing arbitration legislation. Matters relating to the 
conduct of the hearing range from the mundane, such as determining the date, site and place of the 
hearing, to the critical, such as determining the mode of arbitration and the rules which will govern your 
conduct of the hearing. 
 
N. Clearly define the legal issues to be addressed 
 
The scope of your jurisdiction will be defined by the legal issues and choice of law identified by the parties 
at the pre-hearing conference and subsequently enumerated in your participation agreement, subject to 
any statutory conditions or limitations imposed by the governing legislation.6 Because of the dire 
consequences exceeding your jurisdiction may entail, it is important to be as clear as possible on the legal 
issues you are being asked to determine. For many issues, a simple statement such as “determining the 
parties’ incomes and the amount of child support payable” will suffice. However, a statement such as 
“determining the division of family property” may not suffice if there are third party interests, liens and 

                                                             
6 Section 2 of British Columbia’s Arbitration Act, for example, provides as follows for matters dealing with the care and control of 
children and relocation: 

(2.1) In relation to an arbitration respecting a family law dispute, …  
(b) an arbitrator, in making an award that deals with a matter referred to in 

(i) any of Divisions 1 to 5 of Part 4 of the Family Law Act, must consider the best interests of the child, as 
set out in section 37 of that Act only, and 
(ii) Division 6 of Part 4 of the Family Law Act, must consider, in addition to section 37 of that Act, the 
factors set out in section 69(4)(a) of that Act. 

Alberta’s Arbitration Act, on the other hand, says nothing to fetter the jurisdiction of arbitrators in family law disputes. 
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encumbrances, claims of unjust enrichment or trust, or claims under the equitable presumptions of gift 
or advancement.  
 
O. Clarify the status of your personal recording of the proceedings 
 
A party may arrange for the hearing to be recorded or transcribed by court reporter, usually at the party’s 
own expense, for the purposes of potential appeals. Apart from any record counsel or the parties may 
wish to make, you may record the proceedings yourself. I have found such recordings to be extremely 
useful in supplementing my notes and ensuring I have accurately understood a submission or accurately 
quoted oral evidence in my award, and I recommend the practice. 
 
It is, however, important to clarify the status of your recording at the pre-hearing conference – and I 
remind counsel and the parties about the fact that I will be recording the proceedings and the status of 
my recording at the beginning of the hearing – to address questions such as whether the parties may 
access my recording and whether my recording forms a part of the formal record of the arbitration in the 
event of an appeal. The approach I prefer to take is to advise counsel or the parties that: 
 

a) the recording belongs to me and is made solely for my own purposes in conducting the arbitration 
proceeding and drafting my award; 
 

b) neither parties nor counsel may have access to my recording; 
 

c) my recording will not form a part of the record of proceedings; and, 
 

d) I will delete the recording once the time period for the parties to seek the correction or 
clarification of my award or further reasons has expired. 

 
In cases where my participation agreement fails to reflect these terms, I ask counsel or the parties 
acknowledge the status of my recording and the use to which it may be put at the outset of the hearing, 
and reference their acknowledgments in my award. 
 
P. Determine the rules of arbitration 
 
I have found that it is not always necessary to deploy a formal set of written rules. At times, a common 
understanding of the available process and their limits will suffice, providing that you adhere at all times 
to the principles of fundamental justice and clearly express that understanding in a memorandum. Using 
a pick-list of procedural alternatives will help to ensure that counsel or the parties have considered the 
full breadth of pre-hearing disclosure processes, processes for argument and the introduction of evidence 
at the hearing, and the options for your award. Developing a common understanding may be as simple as 
selecting from among the alternatives set out in a pick-list and summarizing the agreement reached in the 
memorandum you distribute after the pre-hearing conference. 
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Again, I encourage you to press counsel and the parties to minimize the scope and variety of processes 
available. Fewer processes means a shorter hearing and a shorter time to get there, and reduced cost to 
the parties as a result. 
 
Steps leading to the hearing 
 
Broadly speaking, the procedural steps leading to the hearing generally include some or all of the 
following: applications for interim awards for substantive relief, such as an interim award on the payment 
of child support, or for interim orders on procedural questions, such as fixing the date for a response to a 
notice to admit; discovery and disclosure processes; and, the preparation and exchange of materials that 
will be used at the hearing, such as books of authority, statements of agreed facts and arguments. 
Decisions on all of these steps should be made at the pre-hearing conference and be included in the rules 
of arbitration for the file or in your memorandum describing the common understanding of the arbitration 
processes agreed to. 
 
It is important to be aware of: 
 

a) any actual or practical limitations on your jurisdiction with respect to interim orders, especially 
regarding restraining orders and enforceability; 
 

b) any actual or practical limitations on your jurisdiction with respect to your ability to compel the 
evidence of, or production of documents from, third parties; 
 

c) the extent of the court’s jurisdiction over administrative and other matters relating to the 
arbitration; and, 
 

d) the use that can be made of the courts by yourself, by counsel and by the parties with respect to 
the conduct of the arbitration and questions of law arising during the arbitration. 

 
Q. Determine the process to be followed in any pre-hearing applications 
 
Counsel or the parties should be asked at the pre-hearing conference whether any applications are coming 
down the pike and, if so, a schedule should be set for the hearing of the application and the exchange of 
statements of position and supporting documents. Whether any applications are foreseeable or not, the 
conference provides an opportunity to discuss the process for bringing applications generally.  
 
Decisions about the application process at the pre-hearing conference should address: 
 

a) delivery of the applicant’s statement of position and any documents in support of the applicant’s 
position; 
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b) dates for delivery of the respondents’ statements of position and any documents in support of 
the respondents’ positions; 
 

c) dates for delivery of the applicant’s response to the respondents’ positions;  
 

d) whether evidence will be required and, if so, the means by which evidence will be adduced and 
whether the evidence must be given on oath or affirmation, or on a witness’ promise to tell the 
truth; and, 

 
e) whether oral argument or evidence is required and, if so, whether the application will be heard 

by teleconference, videoconference or in person. 
 
All such decisions should be summarized in the memorandum to counsel or the parties. 
 
R. Identify the nature and scope of any necessary discovery and disclosure processes 
 
In family law matters, discovery and disclosure processes are especially important. Sufficient – but not 
necessarily exhaustive – evidence will be required to establish: income, for the purposes of support and 
the payment of any special and/or extraordinary expenses; the value of personal property, pensionable 
assets, real property, ventures, sole proprietorships, partnerships and corporations; and, the amount of 
any shareable debt. Lawyers accustomed to litigation processes will usually pursue the maximum 
discovery and disclosure available. This is a rational approach, to be sure, however expansive disclosure 
often comes at a cost to both parties and may not always be necessary.  
 
With respect to the production of documents, the “income information” described at s. 21 of the federal 
Child Support Guidelines is a good starting point when support is at issue. The presumptive three-year 
time frame adopted by the Guidelines may also be applied to the production of bank statements, credit 
card statements, loan documents, report cards, counselling records, health care records and so forth, 
unless there is an objectively sound reason to go further back in time. The value of real property can often 
be adequately established through property tax statements for the relevant dates, current offers to 
purchase and realtor’s estimates rather than costly appraisals, while the value of RRSPs, LIRAs, pension 
plans and other retirement savings vehicles can often be determined by the production of statements for 
the relevant dates rather than hiring actuaries to provide a valuation. In fact, determining the value of 
pension plans may be altogether unnecessary in jurisdictions which provide a formulaic approach to the 
determination of entitlement, unless the party with the pension is seeking to retain the whole of the 
pension against an interest in another asset. 
 
With respect to the evidence of the parties and other individuals, well-drafted interrogatories and notices 
to admit may obviate the need for time-consuming and costly examinations for discovery or questionings. 
Requiring the production of will-say statements for any witnesses providing oral evidence may also be 
useful. 
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Any decisions affecting the scope of pre-hearing discovery and disclosure processes should also be 
summarized in your memorandum to counsel or the parties. 
 
S. Require the use of joint experts and define the questions experts will be asked to address 
 
In order to avoid the dueling-experts phenomenon, I prefer to identify the need for any expert evidence 
at the pre-hearing conference and require that experts be jointly retained and jointly instructed. Counsel 
or the parties should be asked to identify the specific questions the experts will be asked to address and 
the background facts and documents to be provided to the experts.  
 
Determining these issues, including the choice of the experts themselves, may require your intervention 
following the conference. Where agreement is unlikely, consider attempting to resolve the matter 
through a further conference or application before allowing the parties to retain separate experts. It is far 
easier to parse the evidence of a single expert working on a single set of assumptions to address a single 
set of questions than to attempt to reconcile the evidence of multiple experts preparing separate reports 
using different methodologies and relying on different premises. 
 
I further suggest that a party wishing to present the evidence of a rebuttal report be required to apply for 
leave where the other party objects to the admission of the report. Such reports often have a limited 
utility relative to their cost given the constraints under which their authors are required to work. 
 
 

IV. The participation agreement 
 
The participation agreements you will prepare for each file are of critical importance. They constitute your 
retainer agreement, they describe the obligations of counsel or the parties, they describe the mode of 
arbitration, they bind the parties to the arbitration process and its outcomes, they limit the grounds of 
potential appeal, they state the terms of your remuneration and compensation for disbursements, and, 
most importantly, they define the issues that the arbitrator is authorized to determine. Because of the 
tremendous significance of the participation agreement, my practice is to: 
 

a) distribute a draft participation agreement for the review of counsel and parties immediately upon 
being hired for their review and comment; 
 

b) ask counsel to review the terms of the agreement with their clients, and execute the certificates 
of independent legal advice appended to my agreement; and, 
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c) where a party is not represented by counsel, require the party to meet with a lawyer to obtain 
independent legal advice about the meaning and effect of the agreement, witness the party’s 
signature on the agreement and execute the attached certificates.7 

 
You will want to have your participation agreement executed around the time of the pre-hearing 
conference, before the conference if possible. As you will be spending a significant amount of time on the 
file even before the hearing, you do not want to let counsel or the parties drag their feet on signing your 
agreement lest the arbitration collapse and your services go uncompensated. To facilitate timely 
execution, and in part because I am often dealing with out-of-town counsel and parties, my agreement 
provides that it may be executed in counterpart. 
 
T. Revise your participation agreement to reflect the mode of arbitration and the parties’ representation 
 
Any standard participation agreement you may have will need to be adjusted to reflect the mode of 
arbitration chosen and perhaps also adapted where a party is not represented by counsel. The key 
differences between the participation agreements I use where the parties are represented and the 
agreements I use when a party is not, are that the latter: 
 

a) make somewhat greater use of plain language; 
 

b) include different arrangements for my retainer and payment of my accounts; 
 

c) include a special statement about the duties of the parties;8 
 

d) state that the parties must copy each other on their emails to me, and provide that I may produce 
a written summary for both parties of any oral communications I have with just one of them; and, 
 

e) encourage the retainer of counsel for independent legal advice on the meaning and effect of the 
agreement and the applicable law. 

 
Where an arbitration will include a mediation phase, the participation agreement should discuss the 
nature of mediation generally, how you will address any issues settled in mediation in your award and 
provide that your award may not be challenged on the ground of bias merely because you have acted as 
mediator. This last point must be particularly emphasized in cases where you are taking a directive 

                                                             
7 The requirement of independent legal advice hopefully has the collateral benefit of ensuring that the unrepresented party also 
receives information and advice about the law and the range of likely outcomes to the dispute.  
8 My statement of the parties’ responsibilities presently provides that: 

12. Shirley Singh and Sam Singh each agree to:  
a)  comply with their obligations under this agreement;  
b)  read and follow the Family Law Arbitration Rules as adopted for this arbitration as best they can;  
c)  cooperate with the Arbitrator and take part in the arbitration process in good faith; and,  
d)  promptly produce any information, records and documents that the Arbitrator may request.  
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approach to the mediation phase, and the participation agreement should be clear that the parties have 
asked you to take a directive approach. The recitals to my directive mediation-arbitration agreement 
provide, in part, as follows: 
 

A. Directive mediation is a confidential, private process in which an impartial person, a 
mediator, facilitates communication between the people involved in a legal dispute and 
attempts to promote mutual understanding, reconciliation and/or a settlement of the 
dispute, while providing an assessment of the strengths and weaknesses of each person’s 
case.  
 
B. Arbitration is a confidential, private process in which an impartial person, an arbitrator, 
listens to the evidence and arguments of the people involved in a dispute and then makes 
a decision resolving the dispute.  
 
C. In mediation-arbitration proceedings, an impartial person serves as both mediator and 
arbitrator, and tries to settle a dispute through evaluative mediation before turning to 
arbitration and making a decision resolving the dispute. …  
 
F. The parties to this agreement, their lawyers and the mediator-arbitrator for the dispute 
that is the subject of this agreement intent to participate in these proceedings honestly, 
cooperatively and in good faith.  

 
The operative terms include these clauses:  
 

10. The Mediator-Arbitrator will:  
 

a) remain independent and impartial in all contacts with Sarah Singh, Sam Singh and 
their lawyers;  
 
b) treat Sarah Singh and Sam Singh fairly and equally, while also assessing the 
strengths and weaknesses of their respective positions;  
 
c) not advance the interests of one party over those of the other; and,  
 
d) at all times remain open to persuasion.  

 
26. In order to attempt to resolve the legal issues between the parties to this dispute, the 
Mediator-Arbitrator will, in the mediation phase of this mediation-arbitration proceeding, 
attempt to:  
 

a) isolate points of agreement and disagreement;  
 
b) explore alternative solutions;  
 
c) assess the strengths and weaknesses of each party’s case; and,  
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d) identify potential accommodations and areas of compromise.  
 
49. Sarah Singh and Sam Singh expressly agree that the Mediator-Arbitrator is not 
disqualified from adjudicating any of the legal issues as arbitrator because he has acted 
as a mediator with respect to those issues, expressed his views on those issues or 
provided his assessment of the parties’ positions on those issues.  

 
Anything that can be done to insure against appeals based on allegations of bias arising from your role in 
the mediation phase should be done. 
 
 

V. Getting to the hearing 
 
The steps to be taken before the hearing date will include exchanging statements of position as well as 
one or more of the following: 
 

a) hearing applications for procedural orders and interim awards; 
 

b) making disclosure and discovery of material documents and physical evidence;  
 

c) obtaining production from third parties in possession of material documents; 
 

d) conducting examinations for discovery / questionings; 
 

e) delivering and replying to interrogatories; 
 

f) delivering and replying to notices to admit; 
 

g) arranging for and delivering experts’ reports, including the reports of appraisers, valuators, 
actuaries, tax and other financial specialists, vocational assessors, child specialists, physicians, 
psychologists and clinical counsellors; 
 

h) exchanging up-to-date financial statements, where the issues to be resolved include child 
support, spousal support, the division of property or the allocation of debt; 
 

i) delivering any affidavits intended to be entered into evidence at the hearing; 
 

j) delivering will-say statements for any witnesses who will be providing oral evidence; and, 
 

k) delivering opening arguments and books of authority, 
 
as well as two important further steps that require counsel to work together: 
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l) preparing joint books of documents; and, 
 

m) preparing a statement of agreed facts. 
 
With the exception of unexpected applications, all of these steps should have been addressed and 
timetabled at the pre-hearing conference. 
 
I encourage counsel to work together as much as possible. Preparing a statement of agreed facts often 
yields surprising efficiencies and the discovery of significant areas of agreement, which in turn may 
encourage a more cooperative, collegial approach to the dispute. Producing a joint book of documents 
reduces the potential for confusion as well as the cumbersome necessity of navigating multiple large 
binders during any oral evidence. 
 
Finally, if you are going to be using any technology at the hearing, such as a videoconferencing or 
teleconferencing service, audio recorders, tablets and smartboard technologies, test your equipment in 
advance of the hearing and ensure that you are fully versed in its functioning.9 Not only will you wish to 
minimize any delay resulting from fiddling with your devices, you will also wish to avoid the accompanying 
embarrassment.  
 
U. Limit the content of statements of position 
 
Most lawyers will be comfortable drafting a statement of position following the basic format required by 
the statements of claim, statements of defence and counterclaims used in litigation proceedings in their 
jurisdiction. Any form of statement, formal or informal, will do, as long as the statements set out the 
essential elements of the pleading. 
 
Where the parties are represented by counsel, the minimum elements of the claim include:  
 

a) a statement of the facts relevant to the claimant’s case; 
 

b) a statement of the relief sought; and, 
 

c) where applicable, a statement of the law relied on in support of the relief sought.10 
 

The elements of the defence include: 
 

                                                             
9 Be sure to have at hand all of the cables, chargers, adapters, dongles and spare batteries you need to guarantee your technology 
will work throughout a full-day hearing. 
10 Where a statement of the law is required, it is helpful to ask the lawyers to provide pinpoint references to the law in support 
of their client’s position. “Part 4 of the Family Law Act of British Columbia” is singularly unhelpful. What I really prefer to see is a 
statement to this effect: “An order that Ms Singh’s parenting time be supervised, pursuant to s. 45(c) of the Family Law Act.” 
Specific references to any application legislation are much to be preferred. 
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a) a statement of the facts relevant to the respondent’s position on the relief sought by the claimant; 
 

b) a statement of the relief consented to, consented to on conditions, and opposed; and, 
 

c) where applicable, a statement of the law relied on in support of the respondent’s position. 
 

The elements of the counterclaim include: 
 

a) a statement of the facts relevant to the respondent’s case; 
 

b) a statement of the relief sought; and, 
 

c) where applicable, a statement of the law relied on in support of the relief sought. 
 
Respondents’ statements of position can, and often do, combine the defence and counterclaim into a 
single document. 
 
Where the parties are not represented by counsel, it will usually be necessary to adopt a greater degree 
of informality. Statements of facts can, and perhaps should, be limited to the salient dates in the parties’ 
relationship, such as: the dates of cohabitation, marriage and separation; the dates of the children’s birth; 
and, the dates of the acquisition and disposition of property. The values of any property and debt, and 
the amounts of a party’s income or the children’s expenses, can also be included. (For reasons that I will 
address in a moment, it is often helpful to minimize the opportunity for narrative statements.) It may also 
be necessary to help the parties develop the relief they each seek as many unrepresented parties will not 
be able to couch the awards they are hoping to obtain with the desirable degree of clarity and precision, 
and yet each party must be able to succinctly state the awards they hope to achieve and their views on 
the awards sought by the other. Statements of the law relied on cannot usually be provided and may be 
more trouble to prepare than they are worth. 
 
Whether the parties are represented by counsel or not, it is important to reduce the use of narrative to 
the extent possible. The basic purpose of statements of position is, in my view, to provide a concise 
explanation of the when, what and how of each party’s position with sufficient detail that the other party 
can understand the relief claimed and formulate a reply. A check-box, fill-in-the-blanks approach, such as 
that used in the pleadings prescribed by British Columbia’s Supreme Court Family Rules, will do admirably. 
A format that allows parties to explain why they are asking for a certain award invites partisan 
commentary that can exacerbate enmity and ill-will, entrench positions, discourage cooperation in the 
arbitration proceeding and reduce the likelihood that settlement short of a contested hearing can be 
reached.  
 
A check-box form may be as simple as this: 
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I am asking for awards about: 
 
o decision-making about children 
o parenting time or contact with children 
o child support 
o paying for children’s expenses 
o spousal support 
o the division of family property 
o the division of excluded property 
o the allocation of debts 

 
Tables can be used to create a form that allows the party to explain the relief claimed while minimizing 
the space available for unhelpful narrative: 
 
 Awards sought by the Claimant: 
 

 Terms of award sought 
Children and parenting  

Guardianship  
Decision-making  
Parenting time / contact  

 
As a less structured alternative, you could simply ask that counsel or the parties provide their statements 
of facts and statements of relief sought in point-form as neutrally as possible, refraining from rhetorical 
flourishes and minimizing their use of adjectives and adverbs. 
 
V. Limit your reading 
 
Before materials begin to accumulate on your desk, check with counsel and determine what you should 
read and what you may read. You must obviously familiarize yourself with the parties’ statements of 
position, and you may also decide to read the parties’ opening statements, the reports of any joint experts 
and the statement of agreed facts. However, as a general rule, you should refrain from reviewing: 
 

a) individual and joint books of documents (firstly, in case the admissibility of any documents is 
challenged at the hearing and, secondly, in the event that one or more documents aren’t referred 
to in evidence or in argument); 
 

b) will-say statements, affidavits, answers in response to interrogatories, answers to notices to 
admit, and financial statements (in case the complete admissibility of a document is challenged); 
 

c) transcripts from examinations for discovery / questionings (counsel will refer you to the handful 
of specific questions and answers they wish you to read); and, most importantly, 
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d) books of authority (counsel will refer you to the specific paragraphs of each authority they say 
bear on the case). 

 
This approach has two distinct advantages: it helps you to avoid claims that your view of the facts has 
been tainted by reading material later deemed inadmissible; and, it reduces the volume of material you 
are expected to familiarize yourself with. (Why slog through a dense, 100-page Supreme Court of Canada 
decision when counsel are likely to cite only two or three paragraphs?) In order to limit my reading after 
the hearing, if there will be one, I advise counsel or the parties at the outset that I intend to review only 
those documents and cases to which they specifically draw my attention and that I may not review any 
more of those documents or cases than the portions to which they have referred. 
 
W. Monitor critical due dates that may derail the hearing if missed 
 
In general, it is not the arbitrator’s job to monitor compliance with the deadlines set out at the pre-hearing 
conference; if counsel or a party is inconvenienced by a missed due date, they will bring the problem to 
you for resolution.11 However, you should diarize the deadlines for your own record as the parties’ 
compliance, or lack thereof, may play a role in your determination of costs. I also ask to be copied on all 
emails delivering documents pursuant to the schedule created at the conference. 
 
Having said this, it is important to pay close attention to critical deadlines set within two or three weeks 
of the start of the hearing that, if missed, may force an adjournment, such as due dates for the delivery 
or exchange of: 
 

a) experts’ reports; 
 

b) financial statements; 
 

c) affidavits intended to be entered into evidence; and, 
 

d) the joint books of documents. 
 
 

VI. Conducting the hearing 
 
The parties’ impressions of your demeanour and conduct have a significant impact on their perceptions 
of your professionalism, independence and neutrality. You will want to: 

                                                             
11 Although the British Columbia Arbitration Act is silent on the matter, the Alberta legislation provides that: 

4. A party to an arbitration who is aware of a non-compliance with a provision of this Act, except with a 
provision referred to in section 3, or with the arbitration agreement and who does not object to the 
non-compliance within the time limit provided or, if none is provided, within a reasonable time, is deemed to 
have waived the right to object. 
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a) be early in arriving each day, and prompt in returning after all breaks; 
 

b) remember that you are not friends of counsel or the parties, which requires adopting a distant 
demeanour, avoiding expressions of sympathy, monitoring your body language and ensuring that 
small talk at breaks and before and after a hearing day excludes subject matter relating to the 
arbitration; 
 

c) have meals by yourself, before, during and after each hearing day, and avoid socializing with 
counsel generally throughout the hearing and until you have rendered your award;12 and, 

 
d) ensure that your treatment of the parties is as even-handed as their own conduct permits. 

 
Managing the hearing 
 
Your role at the hearing is to receive the evidence and arguments presented, while addressing objections 
and maintaining order in the manner of an umpire. Although managing the hearing itself will usually be 
the easiest part of your role as arbitrator, it is your responsibility to ensure that you have fully heard and 
understood the parties’ evidence and submissions. This will require you to: 
 

a) interrupt counsel, the parties and witnesses as necessary to maintain order and civil conduct (I 
usually take a fairly relaxed approach and allow counsel to debate with each other, but I do step 
in when necessary); 
 

b) interrupt witnesses as necessary to ensure you have understood the evidence given, which may 
include asking questions of your own; 
 

c) caution counsel or the parties to avoid gratuitous ad hominem attacks and the use of 
inflammatory rhetoric (such behaviour is universally aggravating and does nothing to help you 
reach your decision);  

 
d) maintain a clear record of your rulings on the admissibility of evidence and, if admitted, whether 

you must also determine the weight to be given to that evidence; 
 

e) maintain a list of any exhibits tendered apart from individual and joint books of authority, that 
clearly identifies those exhibits; and, 
 

f) strictly manage the use of time by counsel or the parties to maximize the likelihood that the 
hearing will complete within the allotted time. 

                                                             
12 Remember that clients are often perplexed to see their lawyers chatting and joking with each other during breaks in hearings 
and trials. They expect the relationship between their respective counsel to be as rancorous as their own, and sometimes find 
the collegiality commonly enjoyed by counsel to be off-putting. This may, depending on the personalities involved, also apply to 
their perception of the relationship between the other party’s lawyer and the arbitrator. 
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I prefer to take a relatively casual approach to arbitration; the choice to obtain a conclusive resolution to 
a dispute outside of the inflexible and rigidly formalized structure required by litigation sometimes plays 
a key role in the decision to arbitrate. However, the arbitrator must maintain a balance between 
informality and the need to maintain control and the respect for the arbitrator’s authority maintaining 
effective control demands. Remember that the essential goal of arbitration is fairness in both process and 
outcome. 
 
X. Address foreseeable procedural questions and set the ground rules at the beginning of the hearing 
 
Your introductory remarks at the outset will set the tone for the remainder of the hearing. They give you 
the opportunity to clarify the parties’ positions, define the ground rules for the conduct of the hearing 
and provide an explanation to the parties about what they should expect as the hearing unfolds. Among 
other matters, my introductory remarks cover the confidentiality of the arbitration process and usually 
address: 
 

a) the materials I have read to prepare for the hearing and my policy about the documents I will 
review when writing my award, generally only those to which my attention has been directed in 
evidence or in argument; 
 

b) how important it is that I exactly understand the evidence provided by the witnesses and the 
arguments made by counsel or the parties, and that, because I will be taking careful notes, I need 
everyone to speak slowly and clearly and avoid interrupting each other; 
 

c) the recording I will be making of the proceeding, and the agreement we have made that the 
recording is being made for my purposes alone and will not form part of the record of the 
arbitration for the purposes of appeal; 
 

d) the need for everyone to retain a calm, mutually-respectful demeanour even though emotions 
will rise from time to time; 

 
e) the daily schedule of the hearing, including start and end times, the timing of breaks and lunches, 

and the need for everyone to be prompt in returning to the hearing; 
 

f) the order of events during the hearing, including which side will go first, the order of the direct-, 
cross- and redirect-examination of witnesses and the delivery of closing arguments; and, 
 

g) the date by which I will provide my written award. 
 
I also use my opening remarks to address certain procedural issues, obtaining the consent of counsel or 
the parties when necessary. I usually: 
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a) confirm the terms of any agreements that have been reached prior to the start of the hearing, 
and confirm that I will be pronouncing those agreements as consent awards; 
 

b) obtain the parties’ agreement to pursue the settlement of any issues through negotiation or 
mediation should the opportunity arise; 
 

c) determine whether the witnesses will be sworn or affirmed, or simply give their evidence on their 
promises to tell the truth; 
 

d) confirm that I will be entering any individual or joint books of documents as exhibits, subject to 
my determination of any objections that may be raised with respect to specific documents in 
those books in the course of the hearing; 
 

e) remind the parties that while they are under cross-examination they may not discuss the case or 
their evidence with their lawyers or with any parties aligned in interest, a warning I repeat at 
breaks and adjournments; and, 

 
f) determine, in consultation with counsel or the parties, whether the parties will be obliged to seek 

to enter the terms of my award as a consent order to wrap up any litigation that may be underway.  
 
Y. Manage hearing time creatively but carefully 
 
Most litigators have had the misfortune of being bored gormless in court while opposing counsel trudges 
through the painful but irrelevant minutiae of bank statements with a witness or indulges in a seemingly 
endless series of questions on trivial matters with only tangential relevance to a case. While the majority 
of judges are reluctant to interfere with such effluvia for overcautious fear of appeal, you are under no 
such constraints. Arbitration offers much more latitude for your control and management of a hearing 
than is available to the court at trial. 
 
While you must always be careful to allow counsel or the parties to fully develop their cases, a number of 
steps can be taken to compress the length of time required for evidence. You could: 
 

a) allow witnesses to adopt their will-say statements as a part of their evidence in direct; 
 

b) accept an affidavit in lieu of all or some of a witness’ evidence in direct; 
 

c) allow counsel to lead witnesses through their evidence in direct; 
 

d) with the consent of the other counsel or parties, infer that a pattern established to exist in certain 
circumstances repeats in other similar circumstances, such as inferring from proof that the 
deposit of an amount of money from a specific source in three consecutive months is the deposit 
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of the witness’ salary that similar deposits from the same source in other months also represents 
the deposit of the witness’ salary; 
 

e) not require that read-ins from the examination for discovery / questioning of a witness actually 
be read into the record, and instead allow counsel to simply provide a list of the questions asked 
and answered; 
 

f) ask counsel to curtail repetitive or redundant questions, or explain their relevance to a matter at 
issue; and, 
 

g) require that closing arguments be provided in writing after the end of evidence, or be provided in 
writing coupled with a follow-up oral hearing in-person or by videoconference. 

 
Z. Take careful notes on procedural issues and your determinations  
 
The notes you take will be the foundation for your eventual award. They are also essential for your record 
of events occurring during the hearing, including your determination of procedural questions including 
any objections. Among other important matters, your notes should record: 
 

a) any agreements on procedural questions reached during your opening remarks; 
 

b) any objections made to the admission of documentary or physical evidence, and your 
determinations resolving those objections; 
 

c) any objections made to the admission of oral evidence, and your determinations resolving those 
objections, including whether there is a question of the weight to be given to any contested 
evidence you decide to admit; and, 

 
d) all documents introduced as exhibits, including individual and joint books of documents, and the 

number of each exhibit. 
 
I make a habit of diagramming the seating arrangements in my notes, both to avoid forgetting a person’s 
name and to jog my memory of the hearing when I begin to write my award; this is especially useful when 
an arbitration involves more than two parties. I also make note of the start- and end-times for each step 
in the arbitration, such as the beginning and end of the direct-examination of a witness or the submissions 
of counsel, so that I can easily find the step in my audio recording.13  
 
 
 

                                                             
13 Many audio recorders, including the Sony ICD-UX560 I use, allow users to make time marks in the audio file as recording is 
underway that you can later use to zip to the marked portions of the recording. 
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Hearing the voice of children 
 
The United Nations Convention on the Rights of the Child gives children the right to “express [their] views 
freely in all matters affecting the child, the views of the child being given due weight in accordance with 
the age and maturity of the child.” In both arbitration and litigation proceedings, information about the 
views of children is typically provided through: the usually contradictory evidence of the children’s 
parents; the evidence of third parties with direct knowledge of the children and their parenting, such as 
extended family members, teachers, counsellors and therapists; “dear judge” letters and videos; 
evaluative or non-evaluative views of the child reports; experts’ parenting assessments; and, the 
submissions of counsel for the child.14  
 
The means by which the children’s views will be heard should be determined at the pre-hearing 
conference. However, if information about the children’s views is not or will not be presented at the 
hearing, you may decide to speak to the children yourself.15 Such an approach, while imperfect, has at 
least the merits of being direct, quick and inexpensive. If you decide to interview the children, you will 
need to determine the following questions, in consultation with counsel and the parties: 
 

a) whether the children are capable of forming and expressing their views and, if so, whether there 
are any reasons why it would be inappropriate to consider their views; 
 

b) how the children will be told about and taken to the interview; 
 

c) how, when and where the interviews will take place (the site of the hearing is neutral territory 
relative to the parties’ homes, and may be preferred as a result); 
 

d) whether anyone else will be present during your interviews (although the parties should not be 
present in order to reduce loyalty conflicts and the resulting stress on the children, it may be 
helpful to have counsel in the room); 
 

e) whether you will record your interviews (I suggest you do so, and that your recording be made on 
the same terms as your recording of the hearing); and, 
 

f) how you will report the children’s views to the parties. 
 

                                                             
14 The British Columbia Arbitration Act requires arbitrators to determine claims concerning parenting arrangements and certain 
other matters by considering the best interests of the child as set out in s. 37 of that province’s Family Law Act, and s. 37(2)(b) 
imposes a rebuttable presumption that children’s views will be heard “unless it would be inappropriate to consider them.” The 
Alberta Arbitration Act does not require that the best-interests factors identified in the Alberta Family Law Act be applied, 
however it is worth noting that s. 18(2)(b)(iv) of the Family Law Act includes “the child’s views and preferences, to the extent that 
it is appropriate to ascertain them” among those factors. 
15 I strongly recommend that arbitrators considering interviewing children obtain at least some training in interviewing children, 
and the practical and ethical questions that may arise, such as that available through the BC Hear the Child Society. 

LE
SA

 L
IB

RA
RY



Handy Tricks and Tips for Family Law Arbitrators 
John-Paul E Boyd 

 
 

 29 

Counsel or the parties should address the weight to be given to the children’s views and the impact of 
those views on the parties’ positions in their closing arguments. 
 
 

VII. After the hearing 
 
Once the hearing has concluded, you will either proceed to prepare your award or schedule a date for any 
closing oral arguments that have not concluded, and prepare your award thereafter. (If closing arguments 
were not completed at hearing, you should immediately send a copy of the list of exhibits for the reference 
of counsel.) When your award is complete, you should notify counsel or the parties that your award is 
ready and render your final account.  
 
Your participation agreement should include terms that allow you to withhold delivery of your award until 
your fees and expenses are paid in full. The agreement I use when the parties are not represented by 
counsel provides as follows: 
 

60. Sarah Singh and Sam Singh agree that the Arbitrator may withhold delivery of the final 
award until the Arbitrator’s accounts are paid in full. 
 
61. In the event that one of the parties fails or refuses to pay their share of the Arbitrator’s 
account, the Arbitrator may accept payment of the defaulting party’s share from the 
other party and exercise his discretion regarding costs to require the defaulting party to 
reimburse the other party for the amount of any such share. 

 
After your account has been paid and you have delivered your award to counsel or the parties, you may 
decide, or the parties may ask you, to correct any typographic, clerical or arithmetical errors in your award. 
Such changes or requests must be made within a fixed period of time.16 Depending on your participation 
agreement and the situs of the arbitration, the parties may also apply to you to clarify your award by 
providing additional reasons, also within a fixed period of time.17  
 
When the time period for corrections and clarifications has expired, you are relieved of your formal 
obligations to counsel and the parties. Whether an appeal of your award is pending or not, you may then 
delete any audio or video recordings you may have made of the pre-hearing conference, any applications 
and the hearing, providing your participation agreement allows you to do so. 
 
 
  

                                                             
16 In British Columbia, s. 27(2) of the Arbitration Act gives the parties 15 days to apply to the arbitrator to correct the award, while 
s. 43(1) of the Alberta Arbitration Act gives the parties 30 days to request a correction. 
17 Under s. 27(4) of the British Columbia Arbitration Act, the parties have 15 days to apply to the arbitrator to clarify the award. 
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Appendix: Arbitration rules pick list 

One of the most important benefits of arbitration is that the parties to a family law dispute are able to 
design the arbitration process to suit their issues, their needs and their finances. While litigation processes 
provide a one-size-fits-all service, almost every aspect of the arbitration process can be tailored to the 
specific needs of the specific people involved in a specific dispute, giving those individuals the opportunity 
to create a process that is genuinely proportionate to the complexity, importance and value of the issues 
in their dispute. 

The following are the procedural elements that the parties to an arbitration can change to suit their 
circumstances. They cover most aspects of the arbitration process, including exchanging documents and 
information, deciding how evidence will be presented and the basis on which a party will be able appeal 
the arbitrator’s award. Use this list before the pre-arbitration conference to decide which procedural 
elements are important, which can be abbreviated and which are entirely unnecessary. Remember that 
the longer an arbitration takes to complete, the more money it will cost. 

Choice of process 

❑ We will attempt to reach a resolution of our dispute through mediation before moving to resolve our 
dispute through arbitration, and would like the arbitrator to: 

❑ Conduct the mediation in an evaluative manner. 

or 

❑ Conduct the mediation in a strictly neutral manner, without providing an opinion of the merits 
of our respective cases or the likelihood of our respective success. 

Exchanging and producing information before the hearing 

❑ We will exchange the following information about our income: (check all that apply) 

❑ Part 1 (Income) of the Financial Statement.18 

❑ Our personal income tax returns, complete with all schedules and attachments, and notices of 
assessment for the last _____ tax years, plus the most recent statements of our income from all 
sources. 

                                                             
18 The financial statement referred to is a simplified form I have developed based on the Form F8 Financial Statement prescribed 
by the British Columbia Supreme Court Family Rules. Part 1 deals with income, Part 2 deals with expenses, Part 3 covers property 
and Part 4 deals with debt. 
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❑ The corporate income tax returns, complete with all schedules and attachments, notices of 
assessment and financial statements for all of our businesses and companies for the last _____ 
fiscal years, as well as: (check all that apply) 

❑ Statements breaking down all money paid or benefits provided by our businesses and 
companies to people with whom we do not deal at arm’s length. 

❑ Statements breaking down all money paid or benefits provided to ourselves from our 
businesses and companies. 

❑ Statements breaking down the income of our spouses or romantic partners for the last _____ 
tax years. 

❑ ______________________  

❑ We will exchange the following information about our expenses: (check all that apply) 

❑ Part 2 (Expenses) of the Financial Statement. 

❑ Statements breaking down our average monthly living expenses. 

❑ Statements breaking down the special and/or extraordinary expenses of the children. 

❑ ______________________ 

❑ We will exchange the following information about our property: (check all that apply) 

❑ Part 3 (Assets) of the Financial Statement. 

❑ Statements breaking down the fair market value of all real property, personal property, 
businesses, companies, savings, investments, pensions and other assets we each owned at: (check 
all that apply) 

❑ The date we began to live together. 

❑ The date of our marriage. 

❑ The date of our separation. 

❑ A date which is not less than two months before the date of the arbitration hearing. 
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❑ Tax assessments for ______________________ 

❑ Valuations or appraisals of ______________________ 

❑ ______________________ 

❑ We will exchange the following information about our debts: (check all that apply) 

❑ Part 4 (Liabilities) of the Financial Statement. 

❑ Statements breaking down the mortgages, debts, loans, judgments and other actual or potential 
liabilities encumbering all real property, personal property, businesses, companies, savings, 
investments, pensions and other assets we each owned at: (check all that apply) 

❑ The date we began to live together. 

❑ The date of our marriage. 

❑ The date of our separation. 

❑ A date which is not less than two months before the date of the arbitration hearing. 

❑ ______________________ 

❑ We will exchange Demands for Disclosure listing the documents and information we would each like 
to get from the other party. 

❑ We will exchange Lists of Documents describing the documents in our possession or control relating 
to: 

❑ All of the matters at issue in this arbitration. 

or (check all that apply) 

❑ The children and their past and future parenting arrangements. 

❑ Support and the children’s special and/or extraordinary expenses. 

❑ The division of property and debt. 

❑ ______________________ 

LE
SA

 L
IB

RA
RY



Handy Tricks and Tips for Family Law Arbitrators 
John-Paul E Boyd 

 
 

 33 

❑ We will consent to documents relating to the matters at issue being released to the other party by 
______________________ , who are third-parties not involved in this arbitration. 

❑ We will exchange Interrogatories listing the questions we would like the other party to answer before 
of the hearing, and the number of questions we can ask each other is: 

❑ Unlimited. 

or 

❑ Limited to no more than _____ questions. 

❑ We will each be questioned by the other party before the hearing, and the length of the questioning 
will be: 

❑ Unlimited. 

or 

❑ Limited to no more than _____ hours. 

Experts 

❑ We will each be able to hire our own expert to prepare an opinion on: 

❑ Any of the matters at issue in this arbitration. 

or (check all that apply) 

❑ The children and their past and future parenting arrangements. 

❑ The calculation of income, support and the children’s special and/or extraordinary expenses. 

❑ The division of property and debt, including the division of pensions and tax issues relating to 
the division of property. 

❑ ______________________ 

❑ We will each be entitled to hire a rebuttal expert to reply to the opinions of the other party’s expert, 
and the rebuttal expert: 
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❑ Will be allowed to examine or test the things, documents or people examined or tested by the 
other party’s expert so that the expert may reach his or her own conclusions on the matters 
addressed by the other party’s expert. 

or 

❑ Will be limited to commenting on the methodology, analysis and conclusions of the other party’s 
expert. 

❑ We will jointly hire an expert to prepare an opinion on: 

❑ All of the matters at issue in this arbitration. 

or (check all that apply) 

❑ The children and their past and future parenting arrangements. 

❑ The calculation of income, support and the children’s special and/or extraordinary expenses. 

❑ The division of property and debt, including the division of pensions and tax issues relating to 
the division of property. 

❑ ______________________ 

❑ We agree that the arbitrator may hire experts to provide opinion evidence as the arbitrator may deem 
necessary in consultation with ourselves. 

Hearing from the children 

❑ We will obtain a views of the child report that: 

❑ Is evaluative and will be prepared by a mental health professional. 

or 

❑ Is non-evaluative and may be prepared by a legal or mental health professional. 

And the report will: 

❑ Address the child’s general views about the child’s past and future parenting arrangements. 
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or 

❑ Be limited to addressing ______________________ 

❑ We will obtain a parenting assessment from a mental health professional that: 

❑ Addresses the future parenting arrangements that are in the best interests of the child. 

or 

❑ Addresses the future parenting arrangements that are in the best interests of the child, as well 
as ______________________ 

or 

❑ Is limited to addressing ______________________ 

❑ We agree that the arbitrator will interview the child to get information about the child’s general views 
about his or her past and future parenting arrangements. 

❑ We will retain a lawyer to separately represent the interests of our child, and the lawyer will: 

❑ Act on the child’s instructions. 

or 

❑ Act on the lawyer’s views of the child’s best interests. 

or 

❑ Act on the child’s instructions and make submissions on the lawyer’s view of the child’s best 
interests. 

Applications before the hearing 

❑ Before the hearing begins, either of us may apply for: (check all that apply) 

❑ Interim awards relating to the matters at issue in this arbitration. 

❑ Orders and directions on procedural matters, including the exchange of documents and 
information and the conduct of the hearing. 

LE
SA

 L
IB

RA
RY



Handy Tricks and Tips for Family Law Arbitrators 
John-Paul E Boyd 

 
 

 36 

Preparing for the hearing 

❑ We will work together to prepare an Agreed Statement of Facts before the date of the hearing. 

❑ We will exchange statements summarizing the evidence we expect will be given by the witnesses we 
will each be calling to give oral evidence at least two weeks before the hearing. 

❑ We will exchange Books of Authority at least two weeks before the hearing. 

❑ We will exchange our written opening arguments before the date of the hearing. 

The hearing 

❑ We agree that we will not have an oral hearing and that the arbitrator will decide our dispute on the 
basis of: (check all that apply) 

❑ Written arguments. 

❑ The written statements of ourselves and our witnesses. 

❑ We agree to have an oral hearing. 

❑ The oral hearing will be held: 

❑ In person at ______________________ 

or 

❑ By teleconference. 

or 

❑ By videoconference. 

❑ We agree that people other than ourselves, our lawyers and the arbitrator may attend the 
hearing, namely ______________________ 

❑ We will make our opening arguments: (check all that apply) 

❑ In writing. 
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❑ Orally. 

❑ We may each present the evidence of ourselves and: 

❑ An unlimited number of other witnesses. 

or 

❑ No more than _____ other witnesses. 

❑ The evidence of the witnesses we each present will consist of: (check all that apply) 

❑ The written statements of those witnesses. 

❑ Our direct examination of those witnesses. 

❑ Our direct examination of our witnesses will be: 

❑ Limited to _____ minutes per witness. 

or 

❑ Limited to _____ minutes per witness, except for the direct examinations of ourselves. 

❑ We will be entitled to cross-examine: 

❑ All witnesses called by the other party to give oral evidence, including the other party. 

or 

❑ Only the other party and the witnesses who provided evidence for that party through 
written statements. 

or 

❑ Only the other party. 

And our cross-examination of these witnesses will be: 

❑ Limited to _____ minutes per witness. 
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or 

❑ Limited to _____ minutes per witness, except for the cross-examinations of ourselves. 

❑ We will provide our closing arguments: (check all that apply) 

❑ In writing. 

❑ Orally. 

After the hearing 

❑ We agree that the arbitrator’s award will be limited to an oral award providing only summary reasons 
for the arbitrator’s decision. 

❑ We agree that the arbitrator’s award will be in writing and will: 

❑ Be limited to summary reasons for the arbitrator’s decision. 

or 

❑ Provide full reasons for the arbitrator’s decision. 

❑ We agree that the arbitrator’s written award may be appealed to the court: (check all that apply) 

❑ On questions of law. 

❑ On questions of fact. 

As you go through this list of procedural options, try to keep your choice of process as simple and 
streamlined as possible. This can mean making some difficult decisions, like agreeing to present only three 
witnesses instead of ten, agreeing to limit the length of time for the cross-examination of witnesses 
instead of exploring every nook and cranny available, or agreeing that some or all witnesses will provide 
their main evidence in writing instead of through oral testimony. John-Paul Boyd will help you finalize 
these choices at the pre-arbitration conference.  

Do your best to think outside the box and challenge your assumptions about the kind of process you need. 
Remember that a successful arbitration can consist of nothing more than oral argument over the 
telephone, it can be an in-person hearing that includes all of the processes and procedures available in 
court, or it can be something in between these extremes. In general, most people who are planning an 
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arbitration should try to balance speed and efficiency and the complexity, importance and value of the 
issues in their dispute. 
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